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MISSION STATEMENT

The American College of Civil Trial Mediators is a non-profit 
organization of dispute resolution professionals who are distinguished by 
their skill and professional commitment to civil trial mediation.

Membership is limited to active mediators, program administrators, and 
academics who have achieved substantial experience in their field as well 
as professional recognition for their accomplishments. 

The Fellows of the College are dedicated to improving ethical and 
professional standards of mediation practice while fostering the growth 
of alternative dispute resolution systems throughout the country. 

In fulfilling its mission, the College conducts advanced ADR 
education programs, supports ADR research, and encourages the growth 
of ADR systems.  In addition, it is a principal objective of the College to 
publicly recognize those persons making major contributions to the ADR 
movement nationwide. 

       October, 1995
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TRIBUTE TO MELVIN A. RUBIN

On August 12, 2015, our profession lost one of its greatest 
pioneers with the passing of Melvin A. Rubin. Though small in 
stature, Mel was a professional giant in mediation and alternative 
dispute resolution. To those he touched throughout his remarkable 
life, however, Mel was so much more than the career 
accomplishments found in the paragraphs below. As the oft 
described “grandfather” of mediation in Florida, Mel was not only 
a fine lawyer, accomplished mediator and inspiring teacher, he was 
a dear friend.  Perhaps much more, Mel was a true “mensch” in 
every meaning of that remarkable concept. 

Afflicted by a complicated childhood illness, Mel was told that he
would not live to be an adult. With the support of an exceptionally 
dedicated family, Mel defied those dire predictions and went on to 
graduate from the University of Miami and the Boalt Hall School 
of Law in Berkeley, California. Perhaps those early conjectures of 
his imminent mortality shaped him because Mel grew to become a 
fighter, a man of stalwart perseverance, who was determined not 
only to succeed, but to find joy in each moment of his life. Greatly 
admired by friends, family and colleagues alike for his obvious 
joie de vivre, for his big heart and for his effort to always live life 
as fully as possible, Mel was a true renaissance man. Whenever 
possible, Mel was on the road traveling to exotic and faraway 
places. He collected art, books, cufflinks and suspenders as well as 
memorabilia from the Wizard of Oz which he saw as a great 
parable for all time; the need for courage, heart, intelligence and 
the importance of always returning home. 

Mel began his storied legal career as a successful litigator in South 
Florida. It was fourteen years into his practice when Mel met the 
love of his life, Susan Scholz-Rubin, a local psychologist whose 
involvement in the burgeoning South Florida mediation movement 
would change Mel's career path forever. By the late 1980’s,
mediation had become his primary professional passion. He was 
captivated by amicable options for resolving conflict rather than
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adversarial methods inherent to litigation; he would from that time 
forward be a peace-maker instead of a litigator. 

After receiving his initial ADR training at Harvard University from 
the American Bar Association and later at the University of Florida 
with the American Arbitration Association, Mel became a leader of 
the ADR movement in Florida. He was an early appointee to the 
Florida Supreme Court Mediation Rules and Policy Committee
where he was called upon to help develop the rules, standards and 
regulations that shaped this previously non-existent profession.  In 
his private mediation practice, Mel developed a national reputation 
for resolving domestic conflict, while mediating thousands of cases 
of every type - civil, family and appellate. 

In an effort to further the practice of mediation, Mel immersed 
himself in organizations that arose to service this new field within 
the practice of law.  He served the American College of Civil Trial 
Mediators as a member of its Board of Directors and as its 
President. He became an invaluable and dedicated member of the 
Editorial Board of this Journal. He was a founding member of the 
Executive Board of the National Academy of Distinguished 
Neutrals and a Board member of the Florida Academy of 
Professional Mediators from whom he received the “Award of 
Merit”, the Academy’s highest honor for service to the profession.  

A true ADR visionary, Mel quickly saw the benefits of the 
mediation process as far more than simply settling lawsuits. He 
was instrumental in designing and promoting ADR systems to deal 
with the mortgage foreclosure crisis and mass disasters. His 
participation in the formation of the ADR response to Hurricane 
Andrew’s devastation in 1992 created the model for the State of 
Florida’s response to six hurricanes that affected the state in 2004 
and 2005.  

Mel also facilitated the “Children’s Summit” in South Florida, a 
conclave of over 200 regional and community groups and leaders 
meeting to deal with issues and crises of children and families.
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Without a doubt, Mel’s deepest professional satisfaction was found 
in teaching and training others in the art of ADR; creating a cadre 
of professionals committed to the constructive resolution of 
disputes. Over a thirty year span, Mel trained over 7,000 
professionals in mediation throughout the United States and 
internationally. As an Adjunct Professor at the University of 
Miami Law School for thirteen years, Mel received accolades and 
admiration from his many students.  For regular readers of this 
Journal, the several articles we have published featuring mediation 
processes used to “settle” historical and mythical conflicts were all 
written by Mel’s students. 

That we, his colleagues and friends, will forever be impacted by 
our time spent learning, working and laughing with the remarkable 
Mel Rubin goes without saying. We will never forget him. Most 
significant, however, is the influence this special man had on the 
thousands of individuals who he touched in his lifetime and upon 
our profession that he loved so much. 

    The Editorial Board
    American Journal of Mediation 

Tribute to Melvin A. Rubin
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“Mel was the best of friends.  Everyone was enriched for having 
known him. We will all miss him greatly.” 

   Stephen C. Sawicki, Esq.
   Executive Director, Distinguished Fellow,  
   Founding Fellow
   American College of  Civil Trial Mediators
   Orlando, FL

“Mel was a recognized factor in the growth of mediation and ADR
in Florida. He was a critically important member of the Florida 
Supreme Court Mediation Rules and Policy Committee, a past 
president of the American College of Civil Trial Mediators, an 
Adjunct Professor of the University of Miami College of Law, and 
a certified mediation trainer. He gave unstintingly to his profession 
in both helping create Florida’s mediation infrastructure and 
teaching the art of mediation at all levels. All this while achieving 
a national reputation for mediating what may well be the most
difficult and troublesome of human disputes – dissolution of
marriage and Family Law conflicts. Mel gave us so much more
than he took.”

   Lawrence M. Watson Jr. Esq. 
   Principal and Founder
   Upchurch Watson White & Max   
   Editor, American Journal of Mediation 
   Emeritus Fellow, Founding Fellow, Past President
   American College of Civil Trial Mediators
   Maitland, FL
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“Mel Rubin did not simply study and  teach professionalism.  He
modeled it perfectly.

 A distinguished advocate, Mel turned to mediation as a 
reflective choice for how best to serve his clients. Problem-solving 
for Mel was guided by principles of fair treatment and human 
compassion, not by professional jargon or straight jackets that 
artificially constrained helping people. He combined his sparkling 
imagination, ever present smile, rigorous analytical mind, and 
unrelenting persistence to press himself and those he served to
develop possibilities to constructively address challenges that were
disrupting their lives.

Mel delivered his talents across multiple segments: he 
mediated complex family controversies as regularly as he assisted
parties to resolve commercial disputes. He challenged and 
sustained the neutral profession with his lectures and workshops 
examining a mediator's ethical responsibilities and dilemmas.
Through his many mediator skill-building training programs and 
workshops, he shared - with admirable generosity - his insights 
and wisdom regarding mediator tactics and strategies. And in his
"spare" time, he took special joy in working with law students, 
helping to shape and inspire the next generation of problem-
solvers. He immersed himself completely in all these activities
because he cared that mediator services - as part of a justice
system - be viewed by the public as worthy of dignity and respect.   

Mel's success in performing in each of these areas should 
be measured not simply by case numbers or financial 
remuneration but by his capacity to inspire all with whom he 
interacted to perform at the highest standards of excellence. His
vitality was infectious. His passion for justice unquenchable. His
love for life: well, that he would quickly and accurately ascribe to
Susan, his talented, gracious spouse. Those of us who had the 
good fortune to interact with this remarkable duo on a regular 

Tribute to Melvin A. Rubin
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basis are poignantly aware of how our lives have been wonderfully 
enriched as a result.”   

   
   Professor Joseph B. Stulberg
   Michael E. Moritz Chair In
   Alternative Dispute Resolution
   Ohio State University College of Law
   Emeritus Fellow  
   American College of Civil Trial Mediators
   Columbus, OH      

 “One of my greatest honors as President of the Florida 
Academy of Professional Mediators was to present Mel with the 
organization’s “Award of Merit”. If ever there was one individual 
who embodied the spirit and promise of mediation and its
incorporation into the practice of law, it was him. A gentle, humble 
and vivacious human being, I smile each time I see the books from 
his library that Susan was kind enough to let me have. Our world 
as well as our profession is a better place for Mel having been a 
part of it.” 

   John W. Salmon, Esq. 
   Salmon & Dulberg Dispute Resolution
   Editorial Board Member  
   American Journal of Mediation
   Distinguished Fellow
   American College of Civil Trial Mediators
   Miami, FL

“He was a terrific, kind guy.” 
   
  Terrence M. “Terry” White, Esq. 
   Principal and Founder
   Upchurch Watson White & Max
   Fellow
   American College of Civil Trial Mediators
   Daytona Beach, FL
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 “Mel Rubin was one of the first people I met when I moved 
to Florida and joined the staff of the Dispute Resolution 
Center. He immediately became one of my closest allies and 
friends.  Over the years, we cried together, laughed together and 
worked together to create the comprehensive court-connected ADR 
system currently in place in Florida. We didn’t always agree –
Mel maintained a healthy skepticism about institutionalization of 
ADR – especially family mediation – but he worked tirelessly to 
improve the systems. Mel taught me many lessons over the years 
we worked together and I am forever in his debt.  His wisdom and 
warm smile remain with me always.”  

    
   Professor Sharon Press
   Director, Dispute Resolution Institute
   Mitchell Hamline School of Law
   Honorary Fellow
   American College of Civil Trial Mediators
   Saint Paul, MN

“I didn't know Mel long, but in my relatively short time with him I 
found a colleague of tremendous warmth and intelligence who was 
completely unselfish with his time and experience. I ran into him at 
a Dispute Resolution Section meeting a few years back and 
received a welcome that belied our short time together. He made 
me feel like a member of his family. One of my most enduring 
memories, though, is of the respectful silences afforded him by 
College members when it was his turn to weigh in on (usually 
ethical) problems posed at one of our annual meetings. I miss his 
wit and warmth, and I miss having him to turn to for advice and 
guidance. I feel truly fortunate for having known him.” 

   Joseph J. Bongiovi, III, Esq. 
   Bongiovi Dispute Resolutions
   Fellow and Director
   American College of  Civil Trial Mediators
   Las Vegas, NV

Tribute to Melvin A. Rubin
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“Mel was a gregarious trailblazer who made sure to bring others 
along. Whether new mediators like me who he pushed to new skill 
development or his students who now have publishing credits, Mel 
not only developed a field but many of the people comprising it.” 
 

   Donald R. Philbin, Jr.  Esq. 
   Picture It Settled  
   Editorial Board  
   American Journal of Mediation 
   Fellow 
   American College of Civil Trial Mediators 
   San Antonio, TX  
 
 
 
“The soul of a prophet . . .”  
 
   Rodney A. Max, Esq. 
   Principal and Founder 
   Upchurch, Watson, White & Max 
   Distinguished Fellow, Past President 
   American College of Civil Trial Mediators 
   Miami,bFL 
 
 
 
“I still use the final set of questions Mel taught that mediators 
should ask before signing every settlement agreement.” 
 
   Hayden D. Lait,  Esq. 
   Mediation and Law Offices of Hayden Lait 
   Editorial Board 
   American Journal of Mediation 
   Distinguished Fellow, Past President 
   American College of Civil Trial Mediators 
   Memphis, TN 
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ETHICS IN ADR – A SAMPLING OF ISSUES

John M. Barkett

INTRODUCTION
This paper addresses a number of ethics issues that can occur in a
mediation or an arbitration context.  It is not intended to be 
exhaustive.  But it is intended to present simple questions that 
rarely have simple answers.

Each state except California has rules of professional conduct 
identical to or patterned after the Model Rules of Professional 
Conduct, which are the rules I primarily use below.  In considering 
the discussion that follows, lawyers are always well advised to 
consult state rules of professional conduct for any variations from 
the Model Rules that might affect any part of the following 
analysis.

Lawyers serving as mediators or arbitrators are also advised to read 
state mediation rules of ethics or arbitration administering agency 
ethics rules to guide them.

TELLING THE TRUTH IN SETTLEMENT DISCUSSIONS
Do parties in settlement discussions or mediation tell the truth? 
This is not to suggest that any lawyer or the lawyer’s client is 
being dishonest.  Rather, I am referring to statements about “final 
offers” or “the limits of settlement authority.”  In mediation, 
frequently “final” does not mean “final” and “limits” are not 
necessarily fixed.
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But, whether or not a mediator is involved, may a lawyer lie in 
settlement discussions?

Model Rule 4.1 is entitled, “Truthfulness In Statements To Others.”  
It provides: 

In the course of representing a client a lawyer shall 
not knowingly: 

(a) make a false statement of material fact or law to 
a third person; or 

(b) fail to disclose a material fact to a third person 
when disclosure is necessary to avoid assisting a 
criminal or fraudulent act by a client, unless 
disclosure is prohibited by Rule 1.6. 

A “lie” may not “knowingly” be made.  If a “lie” is not 
“knowingly” made, or if it is knowingly made but does not involve 
a “statement of material fact or law,” Model Rule 4.1 does not 
apply.  Unfortunately, what is material itself may be difficult to 
discern. Prudent lawyers will verify accuracy before making any 
statements to avoid debate about whether a statement of law or fact 
is material.

Comment [1] to Model Rule 4.1 makes a distinction between being 
truthful and being forthcoming:  “A lawyer is required to be 
truthful when dealing with others on a client’s behalf, but generally 
has no affirmative duty to inform an opposing party of relevant 
facts.” “Playing it close to the vest” on relevant facts may not 
achieve a successful settlement outcome, but this is not a concern 
of Model Rule 4.1. 

Comment [1] also makes a distinction between dishonest conduct 
or making a misrepresentation when representing a client—
covered by Model Rule 4.1—and dishonest conduct or making a 
misrepresentation when not representing a client—covered by 
Model Rule 8.4: “For dishonest conduct that does not amount to a 
false statement or for misrepresentations by a lawyer other than in 
the course of representing a client, see Rule 8.4.”  Model Rule 



11

Ethics in ADR - A Sampling of Issues

8.4(c) then provides that it is professional misconduct for a lawyer 
to engage in conduct “involving dishonesty, fraud, deceit or 
misrepresentation.” 

There is no concept of “materiality” in Model Rule 8.4 as there is 
in Model Rule 4.1.  Does that mean that an untruthful statement in 
a mediation could result in a violation of Model Rule 8.4 because it 
is conduct involving dishonesty or misrepresentation?  Worse yet, 
would the mediator who is a lawyer and who learns of the 
untruthfulness be required to report another lawyer’s dishonestly or 
misrepresentation under Model Rule 8.3(a)?  (“A lawyer who 
knows that another lawyer has committed a violation of the Rules 
of Professional Conduct that raises a substantial question as to that 
lawyer’s honesty, trustworthiness or fitness as a lawyer in other 
respects, shall inform the appropriate professional authority.”) 

Well, again, Model Rule 4.1 speaks to an untruthful statement “in 
the course of representing a client” and Model Rule 8.4(c) is 
broader and reaches conduct involving dishonesty or 
misrepresentation that typically would go beyond representation of 
a client.1 Hence, the answer to the former question presumably is
“no.” 

                                                        
1 But see Statewide Grievance Committee v. Gillis, 2004 WL 423905 (Conn. Super. 2004).

In this matter, the court dismissed a grievance complaint where the prospective plaintiff’s 
attorney stated during pre-suit settlement negotiations that the plaintiff, who had been 
involved in three motor vehicle accidents, could not “participate in any activity which 
requires the slightest bit of physical exertion” and did not directly disclose to the different 
insurance companies involved that the plaintiff’s injuries may have stemmed from three 
accidents, not one.  Explaining that “clear and convincing evidence” was required to find 
a violation of Connecticut’s equivalent to Model Rule 8.4(c), the court held: “The 
Respondent is guilty of imprecision and exaggeration, traits that are not directly 
addressed by any of the Rules whose violation the petitioner alleges. Although he was 
less than totally candid about the full extent of his client’s prior accident history, our Rules 
do not require total candor, and he provided enough information about that history, 
through the reports submitted by Dr. Barone, to put the insurers on notice that they ought 
to inquire further. The insurers did not rely, nor could they have reasonably been 
expected to rely, on the information and representations provided by the Respondent in 
his correspondence to the adjusters. The Petitioner has not shown by clear and 
convincing evidence that the conduct of the Respondent amounted to fraud, deceit, 
misrepresentation or dishonesty, and the petition seeking that he be disciplined is 
therefore dismissed.” Id. at *13.



American Journal of Mediation  	 Vol. 9, 2016

12

And even if the answer were “yes,” a mediator might not be able to
disclose the lawyer’s conduct because of mediation confidentiality.  
Standard V, Model Standards of Conduct for Mediators (September 
2005) (issued by the American Bar Association, American 
Arbitration Association, and Association for Conflict Resolution)
(“Model Standards”)2 (“A mediator shall maintain the 
confidentiality of all information obtained by the mediator in 
mediation, unless otherwise agreed to by the parties or required by 
applicable law.”)

State mediation rules, however, can be broader.  Consider Rule 
10.360(a), Florida Rules for Certified and Court-Appointed 
Mediators.3  It provides: “A mediator shall maintain confidentiality 
of all information revealed during mediation except where 
disclosure is required or permitted by law or is agreed to by all 
parties.” The phrase “where disclosure is required or permitted by 
law” is broader than the phrase “required by applicable law” in 
Standard V and that may put certified mediators in a different 
position in Florida. 

This broader phrase was the focus of the Florida Dispute 
Resolution Center’s Mediator Ethics Advisory Committee 
(MEAC) Advisory Opinion 2011-003.  This opinion did not 
involve untruthful statements but instead reporting a lawyer to the 
Florida Bar by a certified mediator because of very disruptive 
behavior, abusive conduct, threats, refusals to allow participants in 
a mediation to talk, constant interruptions of opposing counsel and 
the mediator, and demanding termination and an impasse “prior to 
permitting any effort to share information or mediate.” Section 
44.405(4)(a)(6), Florida Statutes, provides that, notwithstanding 
the confidentiality of statements in mediation, there is no 
confidentiality attached to a mediation communication “offered to 

                                                        
2

http://www.americanbar.org/content/dam/aba/migrated/dispute/documents/model_standa
rds_conduct_april2007.authcheckdam.pdf).

3 http://www.flcourts.org/gen_public/adr/bin/RulesforMediators.pdf.
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report, prove, or disprove professional misconduct during the 
mediation, solely for the internal use of the body conducting the 
investigation of the conduct.”  In addition, Florida Mediation Rule 
10.360(a) allows certified mediators to disclose mediation 
communications permitted by law.  Hence, the Advisory 
Committee determined that the mediator “could choose whether to 
report the behavior to the appropriate body.” The Committee then 
gratuitously added that if the certified mediator is a member of the 
Florida Bar, the lawyer would be required to report the misconduct 
under Florida’s version of Model Rule 8.3.  In making this 
observation, the Committee reminded lawyer/certified mediators in 
Florida that under Florida Mediation Rule 10.650, other ethical 
standards “to which a mediator may be professionally bound are 
not abrogated by these rules….” 

But what if lawyers participating in the mediation or settlement 
discussions outside of mediation learn of the untruthfulness?  
Would they have to make an 8.3(a) report because of a 4.1 
violation?

Mediation confidentiality likely controls the outcome where 
settlement discussions occur in a mediation context, see Fed. R. 
Evid. 408(a),4 but it is more likely that this question will be 
answered by focusing on the undefined phrase, “statement of fact.” 
Just what do these words mean in the context of settlement 
discussions irrespective of whether they are taking place within a 
mediation or outside of one? 

                                                        
4 Rule 408(a) provides: “(a) Prohibited Uses. Evidence of the following is not admissible 

— on behalf of any party — either to prove or disprove the validity or amount of a 
disputed claim or to impeach by a prior inconsistent statement or a contradiction:

(1) furnishing, promising, or offering — or accepting, promising to accept, or offering to 
accept — a valuable consideration in compromising or attempting to compromise the 
claim; and  

(2) conduct or a statement made during compromise negotiations about the claim — 
except when offered in a criminal case and when the negotiations related to a claim by a 
public office in the exercise of its regulatory, investigative, or enforcement authority.” 



American Journal of Mediation  	 Vol. 9, 2016

14

Comment [2] provides an insight into the scope of the phrase 
“statement of fact.”  It provides in pertinent part: 

This Rule refers to statements of fact. Whether a 
particular statement should be regarded as one of 
fact can depend on the circumstances. Under 
generally accepted conventions in negotiation, 
certain types of statements ordinarily are not taken 
as statements of material fact. Estimates of price or 
value placed on the subject of a transaction and a 
party’s intentions as to an acceptable settlement of a 
claim are ordinarily in this category, and so is the 
existence of an undisclosed principal except where 
nondisclosure of the principal would constitute 
fraud. 

What is a “generally accepted convention in negotiation”?  The 
source of such conventions is not identified in the Comment.  Nor 
does the Comment state whether such conventions are static or 
dynamic.  In any event, what we are told is that estimates of price 
or value or a party’s intentions as to an acceptable settlement are 
“ordinarily” in the category of allowable statements because they 
are not statements of “fact” or, at least, should not be regarded as a 
statement of fact by listeners.

Formal Opinion 06-439 (April 12, 2006) of the ABA Standing 
Committee on Ethics and Professional Responsibility gives these 
examples of “posturing” or “puffing” versus a false statement of 
material fact.

Example Category

A plaintiff insists that it will not agree to resolve a 
dispute for less than $200 when, in reality, it is 
willing to accept $150 to put an end to the matter. 

Puffing or 
posturing 

A defendant manufacturer in patent infringement 
litigation repeatedly rejects the plaintiff’s demand 
that a license be part of any settlement agreement

Puffing or 
posturing 
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Example Category

when, in reality, the manufacturer has no genuine 
interest in the patented product and, once a new 
patent is issued, intends to introduce a new product 
that will render the old one obsolete. 

A prosecutor does not reveal an ultimate 
willingness to grant immunity as part of a 
cooperation agreement in order to retain influence 
over the witness. 

Puffing or 
posturing5

A lawyer representing an employer in labor 
negotiations tells union lawyers that adding a 
particular employee benefit will cost the company 
an additional $100 per employee when the lawyer 
knows that it actually will cost only $20 per 
employee. 

False 
statement of 
material fact

A defendant declares that documentary evidence 
will be submitted at trial in support of a defense 
when the lawyer knows that such documents do 
not exist or will be inadmissible. 

False 
statement of 
material fact

A prosecutor or a criminal defense lawyer tells the 
other party during a plea negotiation that they are 
aware of an eyewitness to the alleged crime when 
that is not the case. 

False 
statement of 
material fact

                                                        
5 Cf. Williams v. Texaco Refining and Marketing Inc., 1995 WL 253124, *1 (4th Cir. 1995) 

(Plaintiff unsuccessfully sought to set aside a settlement based on fraud, alleging that 
Texaco “misrepresented that it would not pay more than $143,000 for settlement of any 
property damage claims” relating to contamination of real property, when it had in other 
similar situations paid up to $650,000 in settlement.  The court of appeals affirmed the 
district court’s decision: “We agree with the district court that the Appellants cannot 
succeed on their claim because Texaco’s alleged statement was mere puffery made in 
arms-length settlement negotiations between opposing counsel. As the district court 
properly recognized, Texaco’s alleged statement was simply not a misrepresentation of 
material fact, an element essential to a fraud claim.”) 
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The Committee gave these examples in discussing the “obligation 
of a lawyer to be truthful when making statements on behalf of 
clients in negotiations, including the specialized form of 
negotiation known as caucused mediation.” 

In its analysis, the Committee drew upon its Formal Opinion 93-
370 where the Committee determined that a lawyer should decline 
to answer a judge’s question about the limits of settlement 
authority rather than lying in response to such an inquiry.6

The Committee also contrasted its Formal Opinion 94-387 (a 
lawyer has no obligation to tell another party in negotiation that the 
statute of limitations had run, but the lawyer may not “make any 
affirmative misrepresentations about the facts”) with its Formal 
Opinion 95-397 (a lawyer in negotiations with another party for a 
personal injury plaintiff who has died cannot conceal the death and
must disclose the death to the other party and the court).7

The Committee also gave the following examples of professional 
discipline where lawyers have failed to make truthful statements:

• A Kentucky lawyer was disciplined under Rule 4.1 for settling 
a personal injury case without disclosing that her client had 
died.  Kentucky Bar Association v. Geisler, 938 S.W.2d 578, 
579-80 (Ky. 1997) (relying in part on ABA Formal Opinion 
95-397, the Kentucky Supreme Court held that “the 
respondent’s failure to disclose her client’s death to opposing 

                                                        
6 Formal Opinion 93-370 provides: “[A] certain amount of posturing or puffery in settlement 

negotiations may be an acceptable convention between opposing counsel, [but] a party’s 
actual bottom line or the settlement authority given to a lawyer is a material fact. A 
deliberate misrepresentation or lie to a judge in pretrial negotiations would be improper 
under Rule 4.1. Model Rule 8.4(c) also prohibits a lawyer from engaging in conduct 
involving dishonesty, fraud, deceit, or misrepresentation, and Rule 3.3 provides that a 
lawyer shall not knowingly make a false statement of material fact or law to a tribunal. 
The proper response by a lawyer to improper questions from a judge is to decline to 
answer, not to lie or misrepresent.” 

7 The Committee explained: “Underlying this conclusion was the concept that the death of 
the client was a material fact, and that any continued communication with opposing 
counsel or the court would constitute an implicit misrepresentation that the client still was 
alive.” 
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counsel amounted to an affirmative misrepresentation,” and, 
quoting from the comment to Kentucky’s Rule 4.1 explained 
that: “‘A misrepresentation can occur if the lawyer 
incorporates or affirms a statement of another person that the 
lawyer knows is false. Misrepresentations can also occur by 
failure to act.’”) 

• A New York lawyer was disciplined, in part for stating to 
opposing counsel that “to the best of his knowledge, his 
client’s insurance coverage was limited to $200,000, when 
documents in his files showed that the client had $1,000,000 
in coverage.” In re McGrath, 468 N.Y.S.2d 349, 351 (N.Y. 
App. Div. 1983). 

• Affirmative misrepresentations in settlement negotiations have 
resulted in sanctions.  Sheppard v. River Valley Fitness One, 
O.P., 428 F.3d 1, 11 (1st Cir. 2005)8; Ausherman v. Bank of 
America Corp., 212 F.Supp.2d 435, 443-45 (D. Md. 2002). 

• They have also resulted in a court setting aside a settlement.  
Virzi v. Grand Trunk Warehouse & Cold Storage Co., 571 F.
Supp. 507, 512 (E.D. Mich. 1983) (relying on Model Rule 4.1 
and the duty of candor under Model Rule 3.3, a settlement 

                                                        
8 In this matter, a lawyer, Whittington, represented a defendant in two related lawsuits.  In 

one suit, plaintiff, a woman named Shephard, claimed she was sexually harassed.  In the 
other suit, plaintiff, Aubin, claimed he was retaliated against for reporting Shephard’s 
complaints about harassment.  Defendant counterclaimed in both actions accusing both 
plaintiffs of conspiring to fabricate the lawsuits.  The suits were consolidated for 
discovery.  Aubin then settled with defendant.  The settlement provided that Aubin would 
stipulate to a judgment of $50,000 on defendant’s counterclaim, but would only have to 
pay $100 of that amount.  Whitting wrote to Shephard telling her of Aubin’s settlement 
and then making a demand for $50,000 from her without telling her that Aubin only had to 
pay $100.  That omission, the court of appeals held, constituted a misrepresentation in 
violation of New Hampshire’s version of Model Rule 4.1.  The court of appeals affirmed 
the district court’s sanction that Whittington would have to take at least ten hours of CLE 
credits and tutoring in the area of professional responsibility. 
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agreement was set aside because a lawyer failed to disclose 
the client’s death prior to settlement).9

• Affirmative misrepresentations in negotiations have also 
resulted in civil lawsuits against lawyers. The Committee 
cited Hansen v. Anderson, Wilmarth & Van Der Maaten, 630 
N.W.2d 818, 825-26 (Iowa 2001) (“We hold that once a 
lawyer responds to a request for information in an arm’s-
length transaction and undertakes to give that information, the 
lawyer has a duty to the lawyer requesting the information to 
give it truthfully. Such a duty is an independent one imposed 
for the benefit of a particular person or class of persons. We 
further hold that a breach of that duty supports a claim of 
equitable indemnity by the defrauded lawyer against the 
defrauding lawyer.”); and Jeska v. Mulhall, 693 P.2d 1335, 
1338-39 (1985) (reversing an order dismissing an amended 

                                                        
9 The district court held: “There is no question that plaintiff’s attorney owed a duty of candor 

to this Court, and such duty required a disclosure of the fact of the death of a client. 
Although it presents a more difficult judgment call, this Court is of the opinion that the 
same duty of candor and fairness required a disclosure to opposing counsel, even though 
counsel did not ask whether the client was still alive. Although each lawyer has a duty to 
contend, with zeal, for the rights of his client, he also owes an affirmative duty of candor 
and frankness to the Court and to opposing counsel when such a major event as the 
death of the plaintiff has taken place.”  571 F. Supp. at 512.
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complaint because alleged misrepresentations to a real estate 
buyer by the buyer’s attorney were held to be actionable).10

Against this backdrop, the Committee evaluated whether lawyers 
in a mediation context should be held to a higher standard of 
truthfulness. 

The theory underlying this position is that, as in a 
game of “telephone,” the accuracy of 
communication deteriorates on successive 
transmissions between individuals, and those 
distortions tend to become magnified on continued 
retransmission. Mediators, in turn, may from time to 
time reframe information as part of their efforts to 
achieve a resolution of the dispute. To address this 
phenomenon, which has been called “deception 
synergy,” proponents of this view suggest that 
greater accuracy is required in statements made by 
the parties and their counsel in a caucused 

                                                        
10 But see Cassel v. Superior Court, 244 P.3d 1080 (Cal. 2011) in which the California 

Supreme Court determined a client may not use mediation communications in a 
malpractice action against its lawyer. California law prohibits the discovery or 
admissibility of anything said or any writing if the statement was made, or the writing was 
prepared “for the purpose of, in the course of, or pursuant to, a mediation.” Id. at 1083 
(quoting from California Evidence Code Section 1119). The Supreme Court held that this 
confidentiality statute is intended to be applied broadly, statutory exemptions are strictly 
construed, and except in cases where due process is implicated, “the mediation 
confidentiality statutes must be applied in strict accordance with their plain terms.” Id. at 
1088. In conclusion, the court added: “The obvious purpose of the expanded language is 
to ensure that the statutory protection extends beyond discussions carried out directly 
between the opposing parties to the dispute, or with the mediator, during the mediation 
proceedings themselves. All oral or written communications are covered, if they are made 
‘for the purpose of’ or ‘pursuant to’ a mediation. (§ 1119, subds.(a), (b).) It follows that, 
absent an express statutory exception, all discussions conducted in preparation for a 
mediation, as well as all mediation-related communications that take place during the 
mediation itself, are protected from disclosure. Plainly, such communications include 
those between a mediation disputant and his or her own counsel, even if these do not 
occur in the presence of the mediator or other disputants.” Id. at 1090-91 (footnote 
omitted). 
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mediation than is required in face-to-face 
negotiations.11

There is another side to this truthfulness coin, the Committee 
explained:

It has also been asserted that, to the contrary, less 
attention need be paid to the accuracy of 
information being communicated in a mediation –
particularly in a caucused mediation – precisely 
because consensual deception is intrinsic to the 
process. Information is imparted in confidence to 
the mediator, who controls the flow of information 
between the parties in terms of the content of the 
communications as well as how and when in the 
process it is conveyed. Supporters of this view argue 
that this dynamic creates a constant and agreed-
upon environment of imperfect information that 
ultimately helps the mediator assist the parties in 
resolving their disputes.12

Not surprisingly, the Committee concluded that Model Rules do 
not contain these kinds of distinctions, and the same standards 
apply to lawyers in settlement discussions or in a mediation 
context:

Whatever the validity may be of these competing 
viewpoints, the ethical principles governing lawyer 

                                                        
11 The Committee here referenced John W. Cooley, “Mediation Magic: Its Use and Abuse,” 

29 Loy. U. Chi. L.J. 1, 101 (1997); and Jeffrey Krivis, “The Truth About Using Deception 
in Mediation,” 20 Alternatives to High Cost Litig. 121 (2002). 

12 Here, the Committee quoted from Cooley’s article, “Mediation Magic: Its Use and Abuse” 
referenced in the prior footnote: “Mediators are ‘the conductors – the orchestrators – of 
an information system specially designed for each dispute, a system with ambiguously 
defined or, in some situations undefined, disclosure rules in which mediators are the chief 
information officers with near-absolute control. Mediators’ control extends to what 
nonconfidential information, critical or otherwise, is developed, to what is withheld, to 
what is disclosed, and to when disclosure occurs.’ Cooley [] (citing Christopher W. Moore, 
THE MEDIATION PROCESS: PRACTICAL STRATEGIES FOR RESOLVING CONFLICT 
35-43 (1986)).” 
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truthfulness do not permit a distinction to be drawn 
between the caucused mediation context and other 
negotiation settings. The Model Rules do not 
require a higher standard of truthfulness in any 
particular negotiation contexts. Except for Rule 3.3, 
which is applicable only to statements before a 
“tribunal,” the ethical prohibitions against lawyer 
misrepresentations apply equally in all 
environments. Nor is a lower standard of 
truthfulness warranted because of the consensual 
nature of mediation. Parties otherwise protected 
against lawyer misrepresentation by Rule 4.1 are 
not permitted to waive that protection, whether 
explicitly through informed consent, or implicitly by 
agreeing to engage in a process in which it is 
somehow “understood” that false statements will be 
made. Thus, the same standards that apply to 
lawyers engaged in negotiations must apply to them 
in the context of caucused mediation.

The Committee was quick to emphasize that lawyers must not 
allow a communication regarding a client’s position that is not a
statement of fact to be conveyed in a manner that converts them 
into false factual representations, even if this occurs inadvertently.  
The Committee gave this example:

[E]ven though a client’s Board of Directors has 
authorized a higher settlement figure, a lawyer may 
state in a negotiation that the client does not wish to 
settle for more than $50. However, it would not be 
permissible for the lawyer to state that the Board of 
Directors had formally disapproved any settlement 
in excess of $50, when authority had in fact been 
granted to settle for a higher sum. 

The Committee also qualified its conclusion by explaining that to 
satisfy the duty to provide competent representation (Model Rule 
1.1), a “greater degree of truthfulness” may be required in a 
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mediation than in settlement discussions outside of a mediation “to 
effectuate the goals of the client”: 

[C]omplete candor may be necessary to gain the 
mediator’s trust or to provide the mediator with 
critical information regarding the client’s goals or 
intentions so that the mediator can effectively assist 
the parties in forging an agreement. As one scholar 
has suggested, mediation, “perhaps even more than 
litigation, relies on candid statements of the parties 
regarding their needs, interests, and objectives.”  
(citation omitted). Thus, in extreme cases, a failure 
to be forthcoming, even though not in contravention 
of Rule 4.1(a), could constitute a violation of the 
lawyer’s duty to provide competent representation 
under Model Rule 1.1.  

ATTORNEY AS MEDIATOR, ARBITRATOR, AND 
ADVOCATE
Model Rule 2.4 addresses the topic of an attorney as a mediator or 
an arbitrator with a focus on ensuring that parties understand that 
the lawyer does not represent a party in the ADR proceeding.  
Model Rule 2.4 provides: 

(a) A lawyer serves as a third-party neutral when 
the lawyer assists two or more persons who are not 
clients of the lawyer to reach a resolution of a 
dispute or other matter that has arisen between 
them. Service as a third-party neutral may include 
service as an arbitrator, a mediator or in such other 
capacity as will enable the lawyer to assist the 
parties to resolve the matter.

(b) A lawyer serving as a third-party neutral shall 
inform unrepresented parties that the lawyer is not 
representing them. When the lawyer knows or 
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reasonably should know that a party does not 
understand the lawyer’s role in the matter, the 
lawyer shall explain the difference between the 
lawyer’s role as a third-party neutral and a lawyer’s
role as one who represents a client. 

Comment [3] adds that, “Where appropriate, the lawyer should 
inform unrepresented parties of the important differences between 
the lawyer’s role as third-party neutral and a lawyer’s role as a 
client representative, including the inapplicability of the attorney-
client evidentiary privilege.” 

Comment [5] reminds lawyers that when they serve as advocates in 
ADR processes, they are bound by the Rules of Professional 
Conduct.  And when a lawyer appears before an arbitration 
tribunal, the duty of candor required under Model Rule 3.3 is 
applicable.

CONFIDENTIALITY AND 
ATTORNEY-CLIENT PRIVILEGE ISSUES 

As noted earlier, mediators must maintain the confidentiality of the 
mediation process.  Standard V of the Model Standards of Conduct 
for Mediators and state mediation rules provide that a mediator 
must maintain the confidentiality of information obtained by the 
mediator in mediation.

Standard V sets forth other guidelines for mediators that are well 
known but worth repeating.  They address disclosure of 
information in a mediation when a party or the parties agree, the 
content of mediation reports where a court requires them, and 
protection of anonymity when mediation information is shared for 
teaching, research, or evaluation of mediation:  

• A mediator who meets with any persons in private session 
during a mediation shall not convey directly or indirectly to 
any other person, any information that was obtained during 
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that private session without the consent of the disclosing 
person. 

• If the parties to a mediation agree “that the mediator may 
disclose information obtained during the mediation, the 
mediator may do so.”  

• “A mediator should not communicate to any non-participant 
information about how the parties acted in the mediation. A 
mediator may report, if required, whether parties appeared at a 
scheduled mediation and whether or not the parties reached a 
resolution.”  

• “If a mediator participates in teaching, research or evaluation 
of mediation, the mediator should protect the anonymity of the 
parties and abide by their reasonable expectations regarding 
confidentiality.” 

What are examples of the scope of mediation confidentiality?  
Consider these opinions by the Mediator Ethics Advisory 
Committee of the Florida Dispute Resolution Center:

MEAC 
Opinion

Determination

2012-005 Local Rule 9019-2(d)(2) of the Bankruptcy Court 
of the Middle District of Florida requires a
mediator to report “the willful failure to attend the 
mediation conference or to participate in the 
mediation process in good faith.” Florida’s
Mediation Rule 10.360 allows disclosure of 
information that is required or permitted by law, 
and Florida Mediation Rule 10.520 states that a 
mediator must comply with “all statutes, court 
rules, local court rules, and administrative orders 
relevant to the practice of mediation.” Thus, a 
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MEAC 
Opinion

Determination

mediator should, at the outset of the mediation,
advise mediation participants of the requirements 
of the Local Rule and must then comply with the 
Local Rule.

2012-010 It is a breach of confidentiality for a mediator to 
file a mediation report and agreement when one of 
several parties has not signed the agreement, even 
when the attorney for that party promised the 
mediator the party would sign the document when 
the client returned from being out of town. 

2013-001 It is a breach of confidentiality for a mediator to 
report to a court that a party that appears 
telephonically at a mediation failed to return a 
signed agreement after verbally agreeing to it.  
Reporting to a court that a mediator is “waiting for 
signatures” is also a breach of a mediator’s
confidentiality obligations.
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Is There a Settlement Negotiation Privilege?

Does a common law “settlement negotiation privilege” attach to
mediation communications?13  A number of decisions address this 
topic but without a consensus view. 

In re Urethane Antitrust Litigation, 2009 WL 2058759 (D. Kan. 
July 15, 2009) involved discovery of a document created by 
plaintiffs and provided to the “Bayer” defendants in the context of 
settlement negotiations of an alleged price-fixing and market 
allocation conspiracy.  Plaintiffs sought to withhold the document 
from production to other defendants claiming a “settlement 
privilege” and work product.  Plaintiff urged the district court to 
follow the Sixth Circuit in adoption of a settlement privilege, citing 
Goodyear Tire & Rubber Co. v. Chiles Power Supply, Inc., 332 

                                                        
13 Rules of evidence preclude the admission of settlement negotiations in certain contexts.  

Illustratively, Fed. R. Evid. 408 provides evidence of the following is not admissible “to 
prove or disprove the validity or amount of a disputed claim or to impeach by a prior 
inconsistent statement or a contradiction”: (1) “furnishing, promising, or offering—or 
accepting, promising to accept, or offering to accept—a valuable consideration in 
compromising or attempting to compromise the claim; and (2) conduct or a statement 
made during compromise negotiations about the claim….”  Rule 408(b) does list 
exceptions: “The court may admit this evidence for another purpose, such as proving a 
witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to 
obstruct a criminal investigation.”  Cf. Article 9 of the United Nations Commission on 
International Trade Law’s Model Law on International Commercial Conciliation: “Unless 
otherwise agreed by the parties, all information relating to the conciliation proceedings 
shall be kept confidential, except where disclosure is required under the law or for the 
purposes of implementation or enforcement of a settlement agreement.”  See Union 
Carbide Canada Inc. v. Bombardier Inc, 2014 SCC 35 (May 8, 2014) (The Supreme 
Court of Canada held that execution of a mediation confidentiality agreement provided by 
a mediator did not preclude the use of mediation discussions to prove the terms of a 
settlement in a proceeding to enforce the alleged settlement because the contract 
confidentiality term did not clearly prohibit the use of such discussions in the event a 
motion to enforce a settlement was brought.).
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F.3d 976 (6th Cir. 2003).14 The district court rejected that 
invitation: “In the end, plaintiffs have failed to demonstrate that a 
settlement privilege should be recognized as a ‘distinctly 
exceptional’ exemption to the general policy of broad discovery.”  
Id. at *4.  Plaintiff also sought work product protection for the 
document.  There was no dispute that the settlement document was 
work product.  However, because the document had been provided 
to the Bayer Defendants, work-product protection was waived: 

Work-product protection is waived when privileged 
documents are voluntarily disclosed to an adversary 
because “[d]isclosure to an adversary is clearly 
inconsistent with the rule’s goal of promoting the 
adversarial system.” “Such a waiver occurs even 
when disclosure is made during the course of 
settlement negotiations.” “The mere fact that 
opposing parties may have a common interest in 

                                                        
14 In Goodyear Tire, the Sixth Circuit decided to adopt a settlement privilege as part of 

federal common law.  It invoked the public interest: “There exists a strong public interest 
in favor of secrecy of matters discussed by parties during settlement negotiations. This is 
true whether settlement negotiations are done under the auspices of the court or 
informally between the parties. The ability to negotiate and settle a case without trial 
fosters a more efficient, more cost-effective, and significantly less burdened judicial 
system. In order for settlement talks to be effective, parties must feel uninhibited in their 
communications. Parties are unlikely to propose the types of compromises that most 
effectively lead to settlement unless they are confident that their proposed solutions 
cannot be used on cross examination, under the ruse of ‘impeachment evidence,’ by 
some future third party. Parties must be able to abandon their adversarial tendencies to 
some degree. They must be able to make hypothetical concessions, offer creative quid 
pro quos, and generally make statements that would otherwise belie their litigation 
efforts. Without a privilege, parties would more often forego negotiations for the relative 
formality of trial. Then, the entire negotiation process collapses upon itself, and the 
judicial efficiency it fosters is lost.” 332 F.3d at 980.  After considering the public interest 
in fostering settlements, the court of appeals did not feel that Fed. R. Evid. 408 provided 
sufficient protection: “The fact that Rule 408 provides for exceptions to inadmissibility 
does not disprove the concept of a settlement privilege. [Defendant] has not presented 
evidence of any case where the Rule 408 exceptions have been used to allow settlement 
communications into evidence for any purpose. Rather, the exceptions have been used 
only to admit the occurrence of settlement talks or the settlement agreement itself for 
‘another purpose.’”  332 F.3d at 981 (citation omitted).  Finally, the court of appeals 
explained that without a settlement privilege, there would be third-party discovery of 
negotiation communications, which could lead to discovery of persons present at the 
negotiations, including lawyers for the parties, and possibly even a judge were a judge 
involved in such discussions.  332 F.3d at 982.
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settling claims does not neutralize the fact of 
disclosure, because that common interest always 
exists between opposing parties in any attempt at 
settlement.” Moreover, when work-product 
protection is waived as to one adversary, it is 
waived as to all adversaries. 

Id. at *5 (footnotes omitted). 

In re MSTG, Inc., 675 F.3d 1337 (Fed. Cir.  2012), the Federal 
Circuit also rejected the Sixth Circuit’s adoption of a settlement 
privilege.15  Defendant was seeking information on plaintiff’s
licensing negotiations with other entities.  Plaintiff refused to 
comply.  The district court ordered production.  Plaintiff then 
petitioned for a writ of mandamus to overturn that decision.  In 
denying the petition, the Federal Circuit explained that to establish 
a settlement privilege would require the court to create a new 
privilege under Fed. R.  Evid. 501,16 which it was unwilling to do 
for several reasons:  

1. There is no state consensus on a settlement negotiation 
privilege, Id. at 134317;

2. In adopting Fed. R. Evid. 408, Congress directly addressed the 
admissibility of settlements and settlement negotiations and, in 

                                                        
15 The Federal Circuit pointed out that the Seventh Circuit had declined to adopt a 

settlement privilege in In re General Motors Corp. Engine Interchange Litigation, 594 F.2d 
1106, 1124 n. 20 (7th Cir.1979).  675 F.3d at 1342.  It also explained the split among the 
district courts: “District courts are divided on whether a settlement negotiation privilege 
exists. Compare Matsushita Electric Indus. Co. v. Mediatek, Inc., No. C–05–3148, 2007 
WL 963975 (N.D.Cal. Mar. 30, 2007), and In re Subpoena Issued to Commodity Futures 
Trading Comm’n, 370 F.Supp.2d 201 (D.D.C.2005), with California v. Kinder Morgan 
Energy Partners, L.P., No. 07–1883, 2010 WL 3988448 (S.D.Cal. Oct. 12, 2010), and 
Software Tree, LLC v. Red Hat, Inc., No. 6:09–CV–097, 2010 WL 2788202 (E.D.Tex. 
June 24, 2010).”  676 F.3d at 1342, n.2.

16 Fed. R. Evid. 501 provides: “The common law – as interpreted by United States courts in 
the light of reason and experience – governs a claim of privilege” unless the United 
States Constitution, a federal statute, or rules prescribed by the Supreme Court provide 
otherwise.

17 The court contrasted this conclusion with a mediation privilege that exists in many states 
because of statutory enactments.  675 F.3d at 1343.
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doing so, did not adopt a settlement privilege and allowed the 
admission of such settlement negotiations to, for example,
prove bias or prejudice, negate a contention of undue delay, or 
prove an effort to obstruct a criminal investigation or 
prosecution, Id. at 1343-4418; 

3. A settlement privilege was not among the list of nine 
evidentiary privileges “recommended by the Advisory 
Committee of the Judicial Conference in the proposed Federal 
Rules of Evidence,” Id. at 1345;  

4. A broad settlement negotiation privilege is not necessary to 
achieve settlements since disputes are routinely settled without 
the benefit of such a  privilege, Id.;

5. A settlement negotiation privilege would be subject to 
numerous exceptions that would distract from “the 
effectiveness, clarity, and certainty of the privilege,” Id. at 
1346; and  

6. Fed. R. Civ. P. 26 gives courts broad discretion to control 
discovery, including the power to enter protective orders to 
prevent discovery  

                                                        
18 The court explained: “In enacting Rule 408, Congress did not take the additional step of 

protecting settlement negotiations from discovery. Adopting a settlement privilege would 
require us to go further than Congress thought necessary to promote the public good of 
settlement, or in other words, to strike the balance differently from the one Congress has 
already adopted. This also suggests that it is not appropriate to create a new privilege for 
settlement discussions.”  675 F.3d at 1344.
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7. where the burden or expense is not outweighed by its likely 
benefit. Id. at 1347.19

Settlement questionnaire responses were involved in 
Christofferson v. United States 2007 WL 3156281 (Fed. Cl. Oct. 
25, 2007), a Fair Labor Standards Act case involving overtime 
claims by thousands of former employees of the United States 
Bureau of Census.  The questionnaires had been jointly drafted by 
plaintiffs’ and defendant’s counsel, were mailed to plaintiffs, and 
then returned to plaintiffs’ counsel, all to comply with a 
Memorandum of Understanding between the parties to resolve 
through settlement the claims of thousands of plaintiffs not yet 
deposed.  After plaintiffs responded to the questionnaires, 
plaintiffs’ counsel input the responses into a database. Where a 
plaintiff’s response was incomplete or unclear, plaintiffs’ counsel 
interviewed the individual to complete or clarify the response.  
Notes of those conversations were recorded on the original 
questionnaire responses.  The database was produced to defendant 

                                                        
19 The court again explained: “We note that other courts have imposed heightened 

standards for discovery in order to protect confidential settlement discussions. In the 
context of confidential mediation communications, the Second Circuit has held that 
because ‘confidentiality in [mediation] proceedings promotes the free flow of information 
that may result in the settlement of a dispute,’ a party seeking discovery of confidential 
communications must make a heightened showing ‘demonstrat[ing] (1) a special need for 
the confidential material, (2) resulting unfairness from a lack of discovery, and (3) that the 
need for the evidence outweighs the interest in maintaining confidentiality.’ In re Teligent, 
Inc., 640 F.3d 53, 57–58 (2d Cir.2011) (internal quotation mark omitted). Many district 
courts also require heightened showings for discovery of settlement negotiations. See, 
e.g., Eisai Inc. v. Sanofi–Aventis U.S., LLC, No. 08–4168, 2011 WL 5416334, at *8 
(D.N.J. Nov. 7, 2011) (finding that party seeking discovery ‘failed to make a heightened, 
more particularized showing of relevance’ (internal quotation mark omitted)); Atchison 
Casting Corp. v. Marsh, Inc., 216 F.R.D. 225, 226–27 (D.Mass.2003); Young v. State 
Farm Mut. Auto. Ins. Co., 169 F.R.D. 72, 76 (S.D.W.Va.1996); Servants of Paraclete, Inc. 
v. Great Am. Ins. Co., 866 F. Supp. 1560, 1576 (D.N.M.1994). But see Vardon Golf Co. 
v. BBMG Golf Ltd., 156 F.R.D. 641, 650–51 (N.D.Ill.1994) (rejecting the approach of 
placing a burden upon the proponent of discovery to make some ‘particularized showing’ 
of a likelihood that admissible evidence will be generated by discovery of the 
information). Because the issue is not before us, we reserve for another day the issue of 
what limits can appropriately be placed on discovery of settlement negotiations. But the 
existence of such authority, whatever its scope, strongly argues against the need for 
recognition of a privilege. In other words, the public policy goals argued to support a 
privilege can more appropriately be achieved by limiting the scope of discovery.”  675 
F.3d at 1347.
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but without these notes.  Most of the questions in the questionnaire 
involved “yes” or “no” answers but two of them—relating to the 
basis for the estimate of overtime hours worked and how a 
claimant knew that the supervisor was aware that the claimant 
would work overtime—required a narrative response.  Hence, 
Defendant sought the original responses rather than relying on 
counsel’s categorization of the responses to these questions.  In 
response, plaintiffs moved for a protective order claiming the 
original responses were privileged. The court of federal claims 
disagreed.  It ordered the original questionnaires produced but 
allowed counsel to redact notes that went beyond factual 
information necessary to complete the questionnaire.  The court’s
logic was straightforward: “A written narrative explaining the 
calculation of estimated overtime and whether the supervisor knew 
or had reason to know that the claimant would work overtime does 
not require or seek legal advice,” and could have been discovered 
in a deposition or through interrogatories.  Id. at 815. The court 
added that individual plaintiffs “should have understood that they 
were providing answers” to defendant even though completed 
questionnaires were returned to their counsel, all as a central 
component of a joint effort to reach a settlement. Id. Moreover, 
the court explained, plaintiffs signed the questionnaire under 
penalty of perjury, which should have suggested to plaintiffs that 
“someone other than their lawyer would read the responses.”  Id.

In Citizens Communications Co. v. Attorney General, 931 A.2d 503 
(Maine 2007), a public environmental agency was not permitted to 
maintain the confidentiality of draft consent decrees being 
exchanged with two other parties to resolve a pollution claim.  The 
trial court was dealing with a Maine Freedom of Access Act 
(FOAA) information request for the draft consent decrees. The 
trial court refused to apply a settlement privilege to the drafts: 

We … decline the invitation to create a new 
privilege that would bar the discoverability of draft 
settlement documents. We are not persuaded that 
the public policy underlying a settlement 
negotiation privilege could be fairly reconciled with 
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the letter and spirit of FOAA. The Legislature 
denoted its intent to favor public access to 
documents at the expense of confidentiality of 
settlement discussions.

Id. at 506.20

The Risk of Waiver of Privileged or Protected Information
Despite mediation confidentiality, prudent lawyers will not
disclose client confidential information without obtaining consent 
from their clients.21  As part of informed consent, lawyers will 
need to explain that there is a risk of waiver. 

For example, in In re Chrysler Motors Corp. Overnight Evaluation 
Program Litigation, 860 F.2d 844 (8th Cir. 1989), a computer 
database prepared by Chrysler to defend a criminal action for fraud 
in selling vehicles that had odometers disconnected was given to 
co-liaison counsel for class action plaintiffs in a related civil 
matter.  The disclosure was made under an agreement that the 
database represented work product that was not being waived.  
Chrysler and the plaintiffs’ counsel did, however, note in their 
agreement that the database information may be used in the 
fairness hearing on the settlement of the class action.  The criminal 

                                                        
20 The Maine Supreme Judicial Court also declined an invitation to apply a “common 

interest” attorney-client privilege doctrine to protect the communications because the 
parties did not have a common legal interest in the communications: “The argument that 
adverse entities have shared interests merely because they are willing to negotiate a 
settlement is an attempt to distort the scope of the attorney-client privilege. The City, 
DEP, and Citizens clearly do not have a common interest as the term is contemplated by 
[Maine Evidence] Rule 502(b)(3). The DEP is operating in its enforcement capacity to 
negotiate an allocation of clean-up responsibilities, whereby as much of the costs and 
labor are assumed by the liable parties. The City and Citizens, public and private entities 
respectively, have been found responsible for polluting the Cove, and seek to minimize 
their clean-up responsibilities. Each entity thus has highly divergent and opposing 
interests.”  931 A.2d at 507.

21 Model Rule 1.6(a) provides: “A lawyer shall not reveal information relating to the 
representation of a client unless the client gives informed consent, the disclosure is 
impliedly authorized in order to carry out the representation or the disclosure is permitted 
by paragraph (b).” None of the paragraph (b) exceptions would be applicable to 
disclosures in settlement discussions.
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case was settled by a plea bargain and the government sought the 
database information to prepare for a sentencing hearing.  Invoking 
work-product protection, Chrysler objected.  The court of appeals 
felt that the database represented ordinary work product and that 
the government had shown substantial need for the information but 
did not decide the matter on that basis.  Rather, it held that 
Chrysler waived work-product protection by voluntarily providing 
the database to plaintiffs in the civil matter even as part of 
settlement negotiations.22

Similarly, Grumman Aerospace Corp. v. Titanium Metals Corp. of 
Am., 91 F.R.D. 84 (E.D.N.Y.1981) involved a consulting report 
prepared as part of a pre-suit settlement of a price-fixing case with 
the United States.  The prospective defendants in the government 
investigation provided privileged and confidential business 
documents to a consultant who had signed a confidentiality 
agreement and later produced a report that was shared with the 
defendants and the government.  A plaintiff in a related civil action 
sought the report.  While there was considerable discussion in the 
opinion over whether the document in question represented work 
product, production to the government waived work-product 
protection: “The agreements under which the report was produced 
contemplated that [defendants] were [the Department of Defense’s] 
potential adversaries. Disclosure to an adversary waives the work 
product protection as to items actually disclosed, even where 
disclosure occurs in settlement.” Id. at 90.  See also Mine Safety 
Appliances Co. v. North River Ins. Co., 2014 U.S. Dist. LEXIS 

                                                        
22 The court of appeals explained: “The fact that Chrysler and the class action plaintiffs may 

have shared a common interest in settling claims arising out of the Overnight Evaluation 
Program does not neutralize the act of disclosure because that common interest always 
exists between opposing parties in any attempt at settlement. Nor does the agreement 
between Chrysler and co-liaison counsel for the class action plaintiffs not to disclose the 
computer tape to third-parties change the fact that the computer tape has not been kept 
confidential. ‘Confidentiality is the dispositive factor in deciding whether [material] is 
privileged.’ Chubb Integrated Systems Ltd. v. National Bank, 103 F.R.D. at 67 (citation 
omitted). Not only did Chrysler fail to keep the computer tape confidential, Chrysler and 
the class action plaintiffs even contemplated that the computer tape and the analyses 
therefrom might be used, and thus disclosed to the public, during the fairness hearing or 
the settlement hearing.”  860 F.2d at 846-47.
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42771 (W.D. Pa. Mar. 31, 2014) (in an action by an insured against 
an insurer, applying Grumman in rejecting a motion to seal 
settlement documents that were provided to an insurer/defendant 
which had rejected coverage where the settlement information 
related to underlying asbestos, silica, and coal worker 
pneumoconiosis actions not all of which had yet been settled: 
“Plaintiff’s disclosure of privileged work product with a carrier 
that has denied all tendered claims and has not sought to assist 
plaintiff in any manner in defending against the tendered or other 
underlying claims is not an action designed to further the work-
product doctrine’s underlying goals. It is the equivalent of 
releasing such information to an adversary in order to resolve a 
legal dispute, which is inimical to protecting and preserving the 
work product in order to maintain secrecy over the information, 
strategies and insight it provides.”); Khandji v. Keystone Resorts 
Management, Inc., 140 F.R.D. 697, 700 (D. Colo. 1992) 
(Disclosure of work product waives protection even when the 
disclosure is made during settlement negotiations: “In the present 
case, Plaintiffs’ counsel voluntarily provided the brochure to 
defense counsel, waiving any potential work product privilege. 
There was no contract or agreement between the parties regarding 
conditions on the use of the brochure. In fact, defense counsel 
specifically informed Plaintiffs’ counsel that he did not intend to 
abide by any limitations on its use. Thus, even if the Court were to
find that the brochure is the type of document generally protected 
by the work product doctrine, it would have to find that any such 
protection has been waived by the conduct of Plaintiffs’ counsel.”) 

Having an agreement to protect the disclosure from a claim of 
waiver may preserve privilege claims.  For example, in Akamai 
Technologies, Inc. v. Digital Island, Inc., 2002 WL 1285126 (N.D. 
Cal. May 30, 2002), a “Damages Memorandum” was in issue and 
the evidence established that there was an “implied contract 
between Digital Island and Akamai governing the terms under 
which the Damages Memorandum was provided.”  Counsel for 
Digital Island (Lasky) provided an affidavit that he and counsel for 
Akamai (Judson) had agreed “that all exchanges at their settlement 
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meeting would be used only for settlement purposes.” Lasky
“agreed further to give the Damages Memorandum to Mr. Judson 
for such settlement only purposes.” Judson “had a duty to speak if 
he was rescinding his earlier agreement to limit the use of their 
settlement exchanges,” the court held, and then concluded that the 
implied contract between Digital Island and Akamai was
enforceable. Id. at *6-7.23

In addition, an order entered under Fed. R. Evid. 502(d) in federal 
court,24 or an order embracing the protections of Rule 502(d) in 
state court, may also preserve the privilege.  Prudent lawyers will 
seek both an agreement and such an order if they want to maximize 
the likelihood of protecting from a claim of waiver privileged or 
protected information disclosed as part of settlement negotiations.

                                                        
23 The Court distinguished Khandji by saying that it implied “that an agreement between the 

parties that disclosure will not result in waiver as between the contracting parties is 
enforceable.” 2002 WL 1285126 at *7. It then bolstered its conclusion by reference to 
other decisions enforcing agreements: “A number of other courts have, in fact, enforced 
such agreements. See, e.g., Ames v. Black Entertainment Television, 1998 WL 812051 
(S.D.N.Y.) (enforcing agreement made during deposition allowing general counsel to 
answer certain questions without waiving attorney-client privilege with respect to a 
communications on same subject matter); Dowd v. Calabrese, 101 F.R.D. 427, 439-440
(D.D.C.1984) (enforcing stipulation made during deposition that testimony on a particular 
subject would not give rise to waiver of attorney-client or work product privilege); Eutectic 
Corp. v. Metco, Inc., 61 F.R.D. 35, 42-43 (E.D.N.Y.1973) (enforcing provision in 
protective order executed by the parties providing that no privilege would be waived 
except where expressed in writing). Therefore, the Court concludes that Akamai may not 
use the Damages Memorandum for any purpose other than settlement discussions, and 
may not assert that Digital Island’s provision of the Damages Memorandum to Akamai 
resulted in the waiver of any privilege.” Id. (footnote omitted).

24 Rule 502(d) provides: “A federal court may order that the privilege or protection is not 
waived by disclosure connected with the litigation pending before the court – in which 
event the disclosure is also not a waiver in any other federal or state proceeding.”  For a 
lengthy discussion of Rule 502(d) see Barkett, J., “Evidence Rule 502: The Solution to 
the Privilege-Protection Puzzle in the Digital Era,” 81 Fordham L. Rev. 1589 (March 
2013).
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CAN YOU ASK A PLAINTIFF’S LAWYER TO FOREGO 
AN ATTORNEYS’ FEE AWARD?
Imagine this situation.  A plaintiff has a civil rights claim against a 
police officer under Section 1983 for an alleged Fourth 
Amendment violation.  In a mediation, the defendant offers the 
plaintiff $100,000 to settle the case, inclusive of attorneys’ fees 
otherwise allowable under 42 U.S.C. § 1988.  Defendant insists on 
an affirmative waiver of the attorneys’ fees claim or comparable 
text in a settlement agreement that precludes plaintiff’s attorney 
from seeking fees.  Is there an ethics issue here?

A visceral reaction to this question is, “there must be.”  But do not 
be hasty. Who “owns” the attorneys’ fees claim under Section 
1988?  The plaintiff or the plaintiff’s attorney?

In Evans v. Jeff. D., 475 U.S. 717 (1986), the Supreme Court 
considered the question of whether an offer to settle a civil rights 
claim could be conditioned on the plaintiff’s waiver of the 
attorneys’ fees to which the plaintiff’s lawyer would otherwise be 
entitled.  The Court held that under Section 1988, the plaintiff 
owned the attorneys’ fees claim, not the plaintiff’s lawyer.  Thus, it 
held it was permissible for a defendant to condition a settlement 
offer on a plaintiff’s waiver of plaintiff’s attorneys’ fee claim.25

In light of this holding, is it then permissible for a lawyer engaged 
by a civil rights claimant to provide in an engagement agreement 
that the client may not waive an attorneys’ fee claim? Utah Ethics 
Advisory Opinion 98-0526 answered this question, “no”: 

It would be unethical for an attorney to contract in 
advance with a client that the client may not accept 
or that the attorney may veto a particular offer in 

                                                        
25 And ethics opinions thereafter fell in line and found no prohibition on a fee-waiver 

settlement offer.  See, e.g., California Formal Opinion 98-0001.  See also Model Rule 
1.2(a): “A lawyer shall abide by a client’s decision whether to settle a matter.”

26 http://utahbar.org/rules_ops_pols/ethics_opinions/op_98_05.html. 
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settlement of a case. An attorney must convey all 
offers of settlement to a client, and the client must 
always have final say whether or not it will be 
accepted. This ultimate client authority cannot be 
contracted away. 

The D.C. Bar reached the same conclusion in its Ethics Opinion 
289 (January 1999).27

The bottom line: Rule 1.2(a), giving the client control over 
settlement decisions, cannot be contracted away.

LIMITING A LAWYER’S ABILITY TO REPRESENT 
OTHER CLIENTS
Model Rule 5.6(b) provides that a lawyer “shall not participate in 
offering or making” an agreement “in which a restriction on the 
lawyer’s right to practice is part of the settlement of a client 
controversy.”28

Prohibiting a Lawyer from Representing Other Clients 
Against the Defendant
When does a settlement offer restrict a lawyer’s “right to 
practice”?  The easy case is an offer that, if accepted, prevents the 
opposing lawyer from representing other clients against the offeror.  
That is a naked restriction on a lawyer’s right to practice and is 
impermissible, as numerous ethics opinions have easily determined 

                                                        
27 http://www.dcbar.org/bar-resources/legal-ethics/opinions/opinion289.cfm.  (“An 

agreement designed to mitigate the impact of such a settlement offer by committing the 
client in advance to reject it, or by insisting that the client assign to the attorney his or her 
right to fees, raises very serious questions under our Rule 1.2(a). While the Committee is 
aware of a split in opinion between Bar associations and commentators who have 
considered this issue, we find persuasive the opinions of those Bar associations that 
have condemned advance agreements of this type regarding settlement terms because 
they infringe upon a client’s absolute right to accept or reject a settlement offer.”)

28 Model Code DR 2-108(b) contained a similar prohibition: “In connection with the 
settlement of a controversy or suit, a lawyer shall not enter into an agreement that 
restricts his right to practice law.” 
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in applying Rule 5.6.  See ABA Formal Opinion 93-371, California 
Formal Opinion 1988-104,29 Michigan Bar Opinion CI-1165,30

New York City Bar Formal Opinion 1999-03,31 North Carolina 
Opinion RPC 179 (1994),32 Oregon Opinion 2005-47,33 Vermont 
Advisory Ethics Opinion 95-11 (1995).34

ABA Formal Opinion 93-371 is the seminal opinion on this topic.  
It involved the settlement of asbestos claims arising out of a mass 
action.

The question presented is whether the lawyer may 
accept as a condition of the global settlement a 
restriction on his right to represent some of his 
present clients who will wish to use his services for 
individual adjudication as well as individuals who 
in the future seek to become his clients against this 
defendant. For purposes of this discussion, we 
assume that a settlement offer of this sort is in the 

                                                        
29 http://ethics.calbar.ca.gov/LinkClick.aspx?fileticket=HEvx4ru08hk%3D&tabid=840. The 

California Bar Ethics Committee acknowledged “that plaintiff’s attorney may find him or 
herself in an uncomfortable position if faced with a settlement offer that is in the best 
interests of the client but which includes the provision being considered.”  It took comfort 
in ethics opinions issued under DR 2-108(B), which was substantially similar to 
California’s RPC 2-109(A).  These opinions had “uniformly held that defendant’s attorney 
may not directly (District of Columbia Bar Association Opinion 130 (1983)) or indirectly 
(Maryland State Bar Opinion 82-53 (1982); Oregon State Bar Opinion 258 (1974)) 
propose such a provision, nor may plaintiff’s attorney accept it (State Bar of Ohio Opinion 
81-10 (1981); Virginia State Bar Opinion 649 (1985)).”

30 http://www.michbar.org/opinions/ethics/numbered_opinions/ci-
1165.cfm?CFID=68573758&CFTOKEN=6268ee59dd777ab3-E0119282-1A4B-3375-
E49BA16C0CBA4991.

31 http://www.nycbar.org/ethics/ethics-opinions-local/opinions-1999/1048-formal-opinion-
1999-03.

32 http://www.ncbar.com/ethics/ethics.asp?id=179. 
33 Formerly numbered 1991-47, in 2005, it was renumbered. 

http://www.osbar.org/_docs/ethics/2005-
47.pdf#xml=http://www.osbar.org/sitesearch/searchengine.asp?cmd=pdfhits&DocId=61&I
ndex=C%3a%5cProgram%20Files%5cdtSearch%20Developer%5cUserData%5cOSB%2
dEthics&HitCount=8&hits=41+42+76+77+c7+c8+157+15d+&hc=1824&req=5%2E6. 

34

https://www.vtbar.org/UserFiles/files/Webpages/Attorney%20Resources/aeopinions/Advi
sory%20Ethics%20Opinions/Settlements%20Negotiations/95-11.pdf.
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interest of some, and perhaps even most, of the 
lawyer’s present clients. Indeed, it may be that part 
of the reason these present clients are able to obtain 
particularly favorable terms is the fact that the 
defendant is willing to offer more consideration 
than it might otherwise offer in order to secure the 
covenant from the attorney not to represent other 
present clients as well as future claimants. Thus, if, 
as expected, most, if not all, of the present clients 
view the settlement offer with favor, following the 
injunction of Rule 1.2, the lawyer normally would 
be required to abide by the client’s instructions to 
accept the settlement offer.  (Footnote omitted.) 

In deciding that Rule 5.6(b) trumped Rule 1.2, the Standing 
Committee on Ethics and Professional Responsibility identified 
three public policy justifications for applying Rule 5.6 to 
agreements that limit a lawyer’s ability to represent future clients 
despite Rule 1.2.  Permitting such agreements: 

1. “[R]estricts the access of the public to lawyers who, by virtue 
of their background and experience, might be the very best 
available talent to represent these individuals”;

2. “[M]ay provide clients with rewards that bear less relationship
to the merits of their claims than they do to the desire of the 
defendant to ‘buy off’ plaintiff’s counsel”;

3. “[P]laces the plaintiff’s lawyer in a situation where there is 
conflict between the interests of present clients and those of 
potential future clients. While the Model Rules generally 
require that the client’s interests be put first, forcing a lawyer 
to give up future representations may be asking too much, 
particularly in light of the strong countervailing policy 
favoring the public’s unfettered choice of counsel.” 

The Committee then concluded:  

Given the important public policies reflected in Rule 
5.6, the Committee believes that the injunction of 
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Rule 1.2 that the lawyer shall abide a client’s
decision regarding settlement must be read as 
limited by the provisions of Rule 5.6(b) and, as a 
result, a lawyer cannot agree to refrain from 
representing present or future clients against a 
defendant pursuant to a settlement agreement on 
behalf of current clients even in the mass tort, 
global settlement context.

Model Rule 5.6 makes no distinction between the offeror-lawyer 
and offeree-lawyer; the rule’s prohibition applies to both,35 as, 
again, numerous ethics opinions state.  See ABA Formal Opinion 
93-371; Michigan Opinion CI-1165; North Carolina Opinion RPC 
179; California Formal Opinion 1988-104; New Mexico Opinion 
1985-536; Colorado Formal Opinion 9237; New York State Opinion 
730.38

But what of other limitations?  Confidentiality limitations with 
respect to settlement terms and amount will not run afoul of Rule 
5.6, but limitations that indirectly affect a lawyer’s right to practice 
are impermissible, as the following discussion reflects.

Confidentiality of Settlement Terms and Amount
Every ethics committee that has addressed the topic has approved 
imposition on a settling lawyer of confidentiality provisions 
relating to the amount and terms of the settlement. See ABA 

                                                        
35 A lawyer may also not do indirectly what the lawyer is prohibited from doing directly.  

Model Rule 8.4(a) makes it professional misconduct for a lawyer to “violate or attempt to 
violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or 
do so through the acts of another.”

36 http://www.nmbar.org/legalresearch/ethicsadvisoryopinions.html.
37

http://www.cobar.org/repository/Ethics/FormalEthicsOpion/FormalEthicsOpinion_92_201
1.pdf. 

38

http://old.nysba.org/Content/ContentFolders/EthicsOpinions/Opinions676750/EO_730.pdf
.
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Formal Opinion 00-417 (2000); New Mexico Advisory Opinion 
1985-539; North Carolina RPC 17940; New Hampshire Ethics 
Committee Advisory Opinion 2009/10-641; Los Angeles County 
Bar Association Formal Opinion 512 (2004)42; Tennessee Ethics 
Committee Opinion 98-F-141 (1998).43

However, an agreement by a law firm to keep confidential the 
terms of a settlement is not a basis for a disqualification motion in
a subsequent suit against the settling defendant brought by the law 
firm on behalf of other clients.  In State of West Virginia v Matish,
740 S.E.2d 87 (W.Va. 2013), the West Virginia Supreme Court of 
Appeals denied a writ of prohibition challenging a trial court’s 
refusal to disqualify a law firm, Steptoe and Johnson, whose earlier 
clients had entered into a settlement agreement containing such a 
clause:

We are gravely concerned that the impetus for the 
underlying motion to disqualify appears to be the 
use and existence of agreed protective orders and 

                                                        
39 “A settlement condition providing for nondisclosure of the amount and terms of a 

settlement is not only proper, but should be recognized where the details are not a matter 
of public record.  The amount and terms of a settlement are the secrets of the client 
which may not be disclosed by the attorney.  If a client agrees to such a settlement 
condition, the attorney must not disclose the amount or terms of the settlement.”
(Citations omitted.)

40 “The amount and terms of any settlement which is not a matter of public record are the 
secrets of a client which may not be disclosed by a lawyer without the client’s consent. If 
a client desires to enter into a settlement agreement requiring confidentiality, the lawyer 
must comply with the client’s request that the information regarding the settlement be 
confidential.” 

41 “[Such terms] are sufficiently narrow in scope and arguably serve to protect otherwise 
private information from public disclosure. In most cases, a narrowly drawn settlement 
agreement that limits the disclosure of specific information in which the parties or a party 
has a privacy interest will not be an impermissible restriction on the right to practice under 
Rule 5.6(b).” 

42 http://www.lacba.org/files/lal/vol27no5/2045.pdf. (“A settlement agreement that is 
otherwise agreeable to the parties may contain a confidentiality clause that prohibits a 
lawyer from disclosing the fact and amount of the settlement to the lawyer’s other current 
or future clients without violating the Rules of Professional Conduct, although the lawyer’s 
duties to multiple clients in the same matter may limit such a clause.”)

43 http://www.tbpr.org/Attorneys/EthicsOpinions/Pdfs/98-F-141.pdf.
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confidential settlement agreements in the litigation 
between Verizon and Steptoe’s former clients. We 
are more troubled, however, that these seemingly 
innocuous documents, whose singular purpose is to 
attribute confidential status to the information 
subject thereto and to secure such confidentiality, 
has, instead been used as a poisoned dart to target 
Steptoe and to preclude it from representing the 
clients who have chosen Steptoe’s attorneys to 
represent them. The express terms of Rule 5.6(b) 
expressly prohibit the inclusion of such restrictive 
language in any type of settlement agreement 
between parties. However, were we to adopt 
Verizon’s interpretation of these documents’ 
provisions and condone their use to disqualify 
Steptoe from representing its current clients, we 
would undoubtedly be affording a construction to 
the confidential settlement agreements that most 
certainly would violate the pronouncements of Rule 
5.6(b). Such a result would not have only a chilling 
effect on the practice of law in this State; it would 
completely annihilate the practices of any and all 
attorneys who specialize in any area of the law, 
from workers’ compensation and products liability 
to insurance litigation and employment 
discrimination, and all areas of the law in between, 
in which attorneys who specialize in a particular 
field represent numerous, different clients. That is 
not to say that the Rules of Professional Conduct 
must not be followed. Let us be crystal clear that 
they must be diligently adhered to in order to 
maintain the integrity of the legal profession and to 
protect both clients and the public at large. See 
generally W. Va. R. Prof’l Conduct Preamble and 
Scope. Nevertheless, agreed protective orders and 
confidential settlement agreements simply cannot, 
and will not, be construed as imposing restrictions 
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upon an attorney’s right to practice law in violation 
of Rule 5.6(b). Accordingly, we hold that, pursuant 
to Rule 5.6 of the West Virginia Rules of 
Professional Conduct, a protective order or 
confidential settlement agreement may not be 
construed or enforced to preclude an attorney from 
representing a client in a subsequent matter 
involving similar facts and/or parties based solely 
upon the attorney’s obligations to maintain the 
confidentiality of information subject to such 
protective order or confidential settlement 
agreement.

Id. at 97-98. 

Other Limitations That Have Been Prohibited
Lawyers who have tried to push the limits beyond this 
confidentiality boundary have not, however, had success as the 
following table reflects. 

Impermissible 
Limitation

Opinion Reasoning

A settlement 
term banning
the use of 
information 
learned from a 
representation.

ABA 
Formal 
Opinion 
00-417 
(2000) 

“[T]he proposed settlement 
provision would not be a direct 
ban on any future representation. 
Rather, it would forbid the lawyer 
from using information learned 
during the representation of the 
current client in any future 
representations against this 
defendant. As a practical matter, 
however, this proposed limitation 
effectively would bar the lawyer 
from future representations 
because the lawyer’s inability to 
use certain information may 
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Impermissible 
Limitation

Opinion Reasoning

materially limit his representation 
of the future client and, further, 
may adversely affect that 
representation. Once the lawyer 
reaches these conclusions, client 
consent is ineffective. Rule 1.7(b) 
would prohibit the representation. 
Thus, a prohibition against 

using the information is a 
restriction upon 

the lawyer’s right to practice.”  
(Footnote omitted).44

A term 
requiring a
lawyer to 
disclose the 

Ariz. Op. 
No. 90-6 
(1990)45

“[D]isclosure of the inquiring 
attorney’s attorney/client 
relationships with various 
franchisees would violate ER 

                                                        
44 At the time, Model Rule 1.7(b) provided: “A lawyer shall not represent a client if the 

representation of that client may be materially limited by the lawyer’s responsibilities to 
another client or to a third person, or by the lawyer’s own interests, unless: the lawyer 
reasonably believes the representation will not be adversely affected; and the client 
consents after consultation. When representation of multiple clients in a single matter is 
undertaken, the consultation shall include explanation of the implications of the common 
representation and the advantages and risks involved.”  Model Rule 1.7 has since been 
amended and is now broken up into two paragraphs with a bit more leeway: “(a) Except 
as provided in paragraph (b), a lawyer shall not represent a client if the representation 
involves a concurrent conflict of interest. A concurrent conflict of interest exists if: (1) the 
representation of one client will be directly adverse to another client; or (2) there is a 
significant risk that the representation of one or more clients will be materially limited by 
the lawyer’s responsibilities to another client, a former client or a third person or by a 
personal interest of the lawyer. (b) Notwithstanding the existence of a concurrent conflict 
of interest under paragraph (a), a lawyer may represent a client if: (1) the lawyer 
reasonably believes that the lawyer will be able to provide competent and diligent 
representation to each affected client; (2) the representation is not prohibited by law; (3) 
the representation does not involve the assertion of a claim by one client against another 
client represented by the lawyer in the same litigation or other proceeding before a 
tribunal; and (4) each affected client gives informed consent, confirmed in writing.” 

45 http://www.azbar.org/Media/_Ethics/90-06.pdf. 



45

Ethics in ADR - A Sampling of Issues

Impermissible 
Limitation

Opinion Reasoning

names of all 
franchisees 
that have been 
contacted by 
the lawyer or 
that contacted 
the lawyer
“concerning 
any legal 
action or 
potential legal 
action  against 
the 
defendant.”

1.6(a), which prohibits a lawyer 
from revealing information 
relating to the representation of a 
client, unless the client consents 
after consultation, or the 
disclosure is impliedly authorized 
to carry out representation.” The 
Committee added that in some 
situations a client’s name is 
information relating to the 
representation but that it did not 
know whether any of the 
franchisees contacted or who 
made contact with the lawyer 
instructed the lawyer not to 
disclose their names.  But the 
Committee still determined the 
term was impermissible:

“However, the revelation of the 
names of the franchisees by the 
inquiring attorney would be at a 
minimum highly embarrassing, 
and possibly very damaging to 
them, given the nature of the 
franchisee/franchisor relationship, 
where Corporation A could use 
this information to hinder future 
dealings with the franchisees. 

Therefore, the Committee 
concludes that the inquiring 
attorney may not disclose the 
names of any franchisees who 
have consulted with him in any 
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Impermissible 
Limitation

Opinion Reasoning

matters regarding Corporation A, 
unless they consent to have their 
name revealed after consultation. 
Otherwise, to do so would violate 
ER 1.6(a).” 

A term barring 
a lawyer 
representing a 
settling 
claimant from 
subpoenaing 
certain 
records or fact 
witnesses in 
the future 
actions against 
the defending 
party.

A term 
preventing the 
settling 
claimant’s
lawyer from 
using a certain 
expert witness 
in future cases. 

A term 
imposing 
forum or 
venue 
limitations in 
future cases 

Colorado 
Bar 
Opinion 92 
(1993) 

A settlement agreement should not 
be “a facade for creating an actual 
or potential conflict of interest 
between the settling claimant’s
lawyer and his or her non-settling 
clients, present or future.” 

“In the opinion of this Committee, 
the test of the propriety of a 
settlement provision under Rule 
5.6(b) is whether it would restrain 
a lawyer’s exercise of independent 
judgment on behalf of other clients 
to an extent greater than that of an 
independent attorney not subject 
to such a limitation. Material 
restrictions obtained with an eye 
towards thwarting a non-settling 
claimant from obtaining counsel 
of choice fail this test. Although 
public policy favors fair 
settlements, the public policy 
favoring full access to legal 
assistance should prevail.” 
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Impermissible 
Limitation

Opinion Reasoning

brought on 
behalf of non-
settling 
claimants. 

A term 
prohibiting a 
lawyer from 
referring 
potential 
clients to other 
counsel.

A term 
compelling 
counsel to 
keep 
confidential 
and not 
further 
disclose in 
promotional 
materials or 
on the law 

D.C. Bar 
Ethics 
Opinion 
335
(2006)46

“We believe that the purpose and 
effect of the proposed condition on 
the inquirer and his firm is to 
prevent other potential clients 
from identifying lawyers with the 
relevant experience and expertise 
to bring similar actions. While it 
places no direct restrictions on the 
inquirer’s ability to bring such an 
action, even against the same 
defendant if he is retained to do 

                                                        
46 http://www.dcbar.org/bar-resources/legal-ethics/opinions/opinion335.cfm. 
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Impermissible 
Limitation

Opinion Reasoning

firm’s websites 
public 
information 
about a case, 
including the 
name of the 
opponent, the 
allegations in 
the complaint 
that was filed, 
or the fact that 
the case 
settled.

so, it does restrict his ability to 
inform potential clients of his 
experience. As such, it interferes 
with the basic principle that D.C. 
Rule 5.6 serves to protect: that 
clients should have the 
opportunity to retain the best 
lawyers they can employ to 
represent them. Were clauses such 
as these to be regularly 
incorporated in settlement 
agreements, lawyers would be 
prevented from disclosing their 
relevant experience, and clients 
would be hampered in identifying 
experienced lawyers.” (Footnote 
omitted.)

***

“We emphasize, however, that if a 
client withholds permission for her 
lawyer to disclose public 
information, the lawyer should 
comply with his client’s wishes. 
D.C. Rule 5.6(b) concerns only 
settlement agreements. If a client 
wishes her lawyer not to disclose 
further public information, she 
does not need the mechanism of a 
settlement agreement to enforce 
her instructions. The only reason 
to make confidentiality a provision 
of the settlement agreement is to 
give the opposing party a 
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mechanism to enforce 
confidentiality. We believe such 
opponent-driven secrecy clauses 
are restrictions on the lawyer’s
right to practice in violation of 
Rule 5.6(b).”47

Clauses
barring (1) 
disclosure of 
information 
about the 
settlement or 
terms of the 
release, and 
(2) counsel 
from including 
or involving 
claimant’s
claims, 

Florida 
Opinion 
04-2 
(January 
21, 2005)48

This was apparently the settlement 
of an arbitration claim against a 
broker. 

As to the first clause, the Florida 
Bar Ethics Committee said while a 
confidentiality term regarding the 
terms of settlement is acceptable, 
as long as this restriction would 
not restrict any signatory’s ability 
to file a bar grievance against any 
of the attorneys involved in the 
case, it was permissible.49

                                                        
47 The D.C. Bar Ethics Committee recognized that the proposed restriction might have 

value to a client in settlement but explained that the ethical prohibition on lawyers 
accepting such restrictions is a “policy choice that the value to future clients of the ability 
to choose the best lawyer to represent them exceeds the harm to the current client of not 
being able to trade for consideration her lawyer’s ability to sue the settling defendant in 
the future.”

48 http://www.floridabar.org/tfb/tfbetopin.nsf/SearchView/ETHICS,+OPINION+04-
2?opendocument.

49 “The only other possible problem with the clause is the confidentiality provision as to the 
terms of the release itself. The Florida Supreme Court has held that agreements seeking 
to prevent someone from filing a bar grievance are unenforceable and unethical. See, 
The Florida Bar v. Fitzgerald, 541 So.2d 602 (Fla. 1989) and The Florida Bar v. 
Frederick, 756 So.2d 79 (Fla. 2000). However, the clause does allow information to be 
given to “self-regulating bodies” and The Florida Bar is a self-regulating body for 
attorneys. Presumably then this sentence does not impose a restriction on any of the 
signatories’ ability to file a bar grievance against any of the attorneys involved in the 
case.”
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accounts, or 
investments in 
any other 
claim, dispute, 
action, 
negotiation, or 
proceeding 
against the 
respondent.

The Committee did not view the 
second clause as a general release 
and determined it was 
impermissible:

“The clause would prohibit the 
inquiring attorney from including 
or involving the ‘Claimant’s
claims, accounts or investments in 
any other claim, dispute, action, 
negotiation or proceeding’ against 
the Respondent and the named 
affiliates and people. Rule 4-1.9(a) 
would allow the inquiring attorney 
to bring substantially similar 
claims to those he brought for the 
client as long as it would not be 
adverse to the interests of the now 
former client. Further, the 
inquiring attorney would be 
allowed to use information 
relating to the representation of the 
Claimant as long as it was not to 
the disadvantage of the former 
client. The provision appears to be 
a broader restriction on the 
inquiring attorney than the client 
would be entitled to impose under 
Rule 4-1.9. Additionally, if the 
inquiring attorney could not bring 
claims otherwise permissible 
under Rule 4-1.9, as to his former 
client’s ‘claims, accounts or 
investments’ against the brokerage 
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firm and its named affiliates his 
independent professional 
judgment on behalf of clients who 
may have claims against the 
brokerage would be limited in 
such a manner as to cause a 
conflict under Rule 4-1.7(b) as to 
such clients. It is not clear how 
this provision would benefit the 
inquiring attorney’s current client. 
On the other hand, it certainly 
would benefit the opposing party 
to prevent the inquiring attorney 
from representing others against it 
and its affiliates. The provision 
hinders, rather than advances the 
public policy reasons behind Rule 
4-5.6. In sum, the second clause of 
the settlement provision submitted 
by the inquiring attorney runs 
afoul of Rule 4-5.6. Accordingly, 
the inquiring attorney may not 
ethically enter into a settlement 
containing this clause.” 

A prohibition 
on a lawyer 
from divulging 
to other tax 
clients a 

Illinois 
State Bar 
Advisory 
Opinion 
11-02

“For purposes of this opinion, we 
will assume that the package of 
ideas (the ‘Information’) includes 
interpretations and applications of 
the tax laws and regulations that 
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package of 
ideas 
developed by 
an accounting 
firm that 
would reduce 
a specific 
client’s tax 
obligations. 

(January 
2011)50

would be useful to Lawyer in 
performing legal services for 
Clients B, C and D. Thus, we 
assume that once Lawyer has 
learned of the Information, she 
will be prohibited from applying 
ideas that would directly assist her 
representation of other clients.”   

Then among the reasons why the 
State Bar determined that this 
confidentiality agreement was 
impermissible, was Rule 5.6. 

“The Confidentiality Agreement to 
be signed by Lawyer does not fall 
squarely within Rule 5.6 because 
it is not part of a partnership or 
employment agreement pursuant 
to 5.6(a), nor is it ‘part of the 
settlement of a client controversy,’ 
under Rule 5.6(b). Nonetheless, 
the restrictions placed on 
Lawyer’s ability to represent other 
clients similar to Client A in the 
future without facing a conflict of 
interest may go to the spirit of 
Rule 5.6.”  

Citing to the justifications of Rule 
5.6 set forth in ABA Formal 
Opinion 93-371, the opinion 

                                                        
50 http://www.isba.org/sites/default/files/ethicsopinions/11-02.pdf. 
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states:  “The terms of the 
Confidentiality Agreement would 
create a conflict between the 
interest of Lawyer’s current Client 
A and those of future clients who 
could benefit from the knowledge 
gained by Lawyer from 
Accounting Firm.” 

A term barring 
plaintiff’s
attorney from 
disclosing 
publicly 
available 
information 
about the case.

New 
Hampshire 
Ethics 
Committee 
Advisory 
Opinion 
2009/10-6 

The term is impermissible if the 
bar on disclosure of public 
information “would have the 
effect of restricting the right of
plaintiff’s counsel to practice law 
or the public’s right to identify and 
retain qualified legal counsel.” 

The New Hampshire Committee 
explained that a ban on disclosure 
of public information “might well 
result in limiting an attorney’s
ability to disclose his or her 
expertise, thus limiting the 
public’s ability to identify and 
obtain the most qualified counsel.”  
The Committee gave this example: 
“[A]n agreement that precludes 
plaintiff’s counsel from disclosing 
… a published epidemiological 
study that resulted in a defendant 
drug company changing its 
published warnings concerning a 
drug, would violate Rule 5.6(b) 
because it prohibits plaintiff’s
counsel from discussing the study 
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during the representation of future 
clients with claims against the 
same drug company. Similarly, an 
agreement that restricts an 
attorney’s ability to disclose the 
fact that the attorney had 
previously sued the drug company 
also would violate the Rule 
because it would impermissibly 
limit the public’s ability to identify 
the most experienced counsel for 
representation.” “Conversely,” the 
New Hampshire Committee 
explained, “a settlement 
agreement that bars plaintiff’s
counsel from disclosing that a 
company has been sued ‘x’ times, 
which information is part of public 
court filings” would not violate 
Rule 5.6(b) “because the restricted 
information - the number of times 
the company has been sued - does 
not impair the attorney’s ability to 
effectively represent future clients 
or the ability of potential clients to 
identify experienced counsel.” 

A term 
requiring the 
plaintiff’s
attorney to 
give her entire 
case file to the 
defense 

New 
Mexico 
Advisory 
Opinion 
1985-5 

Since the file contained the 
attorney’s work product which 
belonged to the attorney and 
would not normally be shared with 
an opposing counsel, New 
Mexico’s RPC 2-1.08(b) was 
violated because providing the 
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attorney to be 
sealed.

entire case file “may inhibit 
[counsel’s] ability to represent 
clients in the future” and would 
allow defense counsel to 
“accomplish indirectly what they 
cannot accomplish by directly 
precluding the attorney from 
representing other plaintiffs with 
similar claims.” 

An agreement 
not to disclose  
information  
relating 

New York 
State Bar 
Association 
Opinion 

“In this case, the proposed 
confidentiality terms appear to 
apply to some information that, 
ordinarily, the plaintiff’s lawyer 
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directly or 
indirectly to 
(1) the 
settlement 

730
(2000)51

would have no duty to keep 
confidential under DR 4-101.  For 
example, there is almost certainly 
information about ‘the business or 

                                                        
51

http://old.nysba.org/AM/Template.cfm?Section=Ethics_Opinions&template=/CM/Content
Display.cfm&ContentID=55366. This ethics opinion was prompted by the decision in 
Feldman v. Minars, 230 A.D.2d 356, 357, (1st Dept. 1997) which enforced a settlement-
agreement prohibition on a lawyer from assisting or cooperating with other parties or 
attorneys in a future action against settling defendants.  The Appellate Division said that 
a “strong case can be made” that the agreement violated DR 2-108(B), the predecessor 
to Rule 5.6(b), but held it “was not against the public policy of the State of New York.”
The appellate court added that it “would appear unseemly” to permit the “offending 
attorneys [to use] their own ethical violations as a basis for avoiding obligations 
undertaken by them.” Id. at 359.  It left the ethical propriety of the settlement provision to 
the “appropriate disciplinary authorities.”  A Florida appellate court reached a similar 
decision.  Lee v. Florida Department of Insurance & Treasurer, 586 So. 2d 1185 (Fla. 1st

DCA 1991).  Porter was a lawyer who had left a law firm representing a plaintiff, NCCI, in 
an action against Lee, an insurance agent.  Porter had worked on the matter. The law 
firm entered into a settlement agreement of that action prohibiting the firm from 
representing the Department of Insurance in any proceeding against Lee. The 
Department later brought an enforcement action to revoke Lee’s insurance license and 
engaged Porter as its counsel. Lee unsuccessfully moved to disqualify Porter on the 
basis of his former firm’s settlement agreement, and then appealed the denial of his 
motion. The appellate court refused to accept Florida’s RPC 4-5.6 as a basis to invalidate 
the settlement term. “To use rule 4-5.6 as the basis for invalidating a private contractual 
provision is manifestly beyond the stated scope of the Rules and their intended legal 
effect.” As long as the settlement agreement remained in effect, “it must be treated as 
valid and binding on all parties legally affected by its terms.” Whether the law firm violated 
Rule 5.6 by negotiating the settlement term and should be disciplined, “is not the issue in 
this proceeding.” Instead, the issue was whether Porter “can be ethically and legally 
disqualified from representing the Department in respect to the same transactions and 
events as those in which he had previously represented NCCI in view of the 
presumptively valid contractual provision in paragraph 8 between Lee and NCCI.” Id. at 
1188. The appellate court went on to hold that NCCI could prohibit the law firm from 
using or disclosing confidential information learned in NCCI’s action against Lee and the 
law firm would be bound by its obligations to an existing or former client to protect the 
client’s confidences. Thus the law firm and by imputation, Porter, would have to be 
disqualified from representing the Department because of a conflict of interest. “NCCI’s 
agreement in paragraph 8 to prevent such representation manifests its intent to withhold 
consent and thereby preclude the use or disclosure of information gained during his 
representation of NCCI. That fact alone demonstrates sufficient adversity of interests to 
apply the rules on conflict of interests.” Id. at 1190. And the conflict was not overcome by 
Rule 5.6, the appellate court held.  Rule 5.6 “does not reach agreements with or by the 
client to preclude the lawyer’s representation of other persons with respect to cases that 
involve the same facts, transactions, and events as does the case settled for the client.”
Id.
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agreement or 
its terms; (2) 
the business or 
operations of 
the defendant; 
and (3) the 
termination of 
the client’s
employment 
with the 
defendant. 

operations of the defendant 
corporation’ that is public 
information or that can be learned 
in future representations without 
relying on confidences or secrets 
of the current client. The duty of 
confidentiality under DR 4-101 
would not preclude the lawyer 
from disclosing such 
information.  The settlement terms 
would also be overbroad insofar as 
information about the defendant’s
business was learned by the 
lawyer prior to the representation 
or insofar as it was understood at 
the outset of the representation 
that the lawyer could use 
information of this nature in 
representing future clients. For 
similar reasons, the proposed 
settlement term that would 
prohibit disclosure of ‘any 
information 
concerning any matters 
relating directly or indirectly to the 
settlement agreement or its terms’ 
appears to be overbroad. 

These provisions would restrict 
the lawyer’s right to practice law 
by requiring the lawyer to avoid 
representing future clients in cases 
where the lawyer might have 
occasion to use information that 
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was not protected as a confidence 
or secret under DR 4-101 but was 
nevertheless covered by the 
settlement terms. A settlement 
proposal that calls on the lawyer to 
agree to keep confidential, for the 
opposing party’s benefit, 
information that the lawyer 
ordinarily has no duty to protect, 
creates a conflict between the 
present client’s interests and those 
of the lawyer and future clients –
precisely the problem at which DR 
2-108(B) is aimed.”

A provision in 
medical 
malpractice and 
other personal 
injury 
settlement 
agreements
restricting 
both a plaintiff 

Tennessee 
Ethics 
Committee 
Opinion 
98-F-141 
(1998)52

“As to existing clients, inclusion 
of such a clause in a release could 
be construed as the settlement of 
one client’s case to the detriment 
of another client’s case. Such a 
clause would constitute 
representation of differing 
interests in violation of DR 5-

                                                        
52 DR 5-105 addresses the impairment of a lawyer’s judgment by employment by multiple 

clients.  In this opinion, the Tennessee Ethics Committee also determined that a 
requirement that a plaintiff’s lawyer become party to a release “might create a conflict of 
interest between plaintiff’s attorney and the plaintiff” in violation of DR 5-101IA), and 
therefore, such a clause is prohibited unless the attorney is releasing a claim for 
attorneys’ fees.  DR 5-101(A) provided: “Except with the consent of his client after full 
disclosure, a lawyer shall not accept employment if the exercise of his professional 
judgment on behalf of his client will be or reasonably may be affected by his own 
financial, business, property, or personal interests.”  The Committee further determined 
that defendant’s lawyer is not a “proper party” to a clause releasing the defendant’s 
lawyer, except as a representative of that lawyer’s client.  “It is our opinion that plaintiff’s 
counsel would be justified in refusing to negotiate such a term in most circumstances.”
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and the 
plaintiff’s
attorney from 
assisting 
others by 
using case 
information.

105.”  

A term barring 
an attorney 
from soliciting 
third parties
to bring suit 
against the 
opposing party 
and from 
sharing fees
with other 
lawyers with 
respect to 
lawsuits or 
claims brought 
against the 
opposing 
party.

Texas 
Opinion 
505
(1994)53

“To the extent that [solicitation] is 
permitted under the State Bar 
Rules, and other applicable state 
and federal statutes, solicitation is 
part of the practice of law and 
therefore cannot be more severely 
restricted in a settlement 
agreement that it is restricted in 
the Rules and applicable law.” 

“Fee sharing is also a part of 
practicing law. … To the extent 
that fee sharing is not in violation 
of the applicable laws and rules, 
such cannot be further limited by 
settlement agreements.” 

Asking a Lawyer to Switch Sides
Let’s consider a different approach.  The defense lawyer in a 
products liability case says to the plaintiff’s lawyer, “My client was 

                                                        
53 http://www.legalethicstexas.com/Ethics-Resources/Opinions/Opinion-505.aspx.
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very impressed with your work here.  After we settle this case, we 
would like to retain you to consult with us and our client to 
develop defense strategies.  To show how sincere we are, here is an 
engagement agreement that will compensate you at your normal 
hourly rate.” 

Can plaintiff’s counsel consider, much less accept, such an offer 
before a settlement is concluded?  That would not be a good idea, 
at least not without disclosure to the client.  Model Rule 1.2(a) 
provides that a lawyer must “abide by a client decision whether to 
settle a matter.”54  Model Rule 1.4(a) requires a lawyer to 
“promptly inform the client of any decision or circumstance with 
respect to which the client’s informed consent, as defined in Rule 
1.0(e),55 is required by these Rules.”  Model Rule 1.4(b) and (c) 
add that a lawyer must “reasonably consult with the client about 
the means by which the client’s objectives are to be 
accomplished,” and “keep the client informed about the status of 
the matter.”  Model Rule 1.4(b) requires a lawyer to “explain a 
matter to the extent reasonably necessary to permit the client to 
make informed decisions regarding the representation.”  Settlement 
of a claim is an obvious topic that must be discussed with a 
client.56 An offer of employment to the plaintiff’s lawyer could 
cause the plaintiff concern that the lawyer’s loyalty is 

                                                        
54 Comment [13] dealing with aggregate settlements refers to Model Rule 1.2(a) as 

“protect[ing] each client’s right to have the final say in deciding whether to accept or reject 
an offer of settlement. …”

55 Model Rule 1.0(e) defines informed consent as follows: “‘Informed consent’ denotes the 
agreement by a person to a proposed course of conduct after the lawyer has 
communicated adequate information and explanation about the material risks of and 
reasonably available alternatives to the proposed course of conduct.” 

56 Comment [2] to Model Rule 1.4(a) provides: “If these Rules require that a particular 
decision about the representation be made by the client, paragraph (a)(1) requires that 
the lawyer promptly consult with and secure the client’s consent prior to taking action 
unless prior discussions with the client have resolved what action the client wants the 
lawyer to take. For example, a lawyer who receives from opposing counsel an offer of 
settlement in a civil controversy or a proffered plea bargain in a criminal case must 
promptly inform the client of its substance unless the client has previously indicated that 
the proposal will be acceptable or unacceptable or has authorized the lawyer to accept or 
to reject the offer.” 
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compromised, and thus, the settlement might not be as favorable as 
it could be. 

Let’s assume the client has been told and is not at all concerned 
with the lawyer’s loyalty and believes that the settlement is quite 
favorable.  It may be, then, that the plaintiff’s lawyer has no desire 
to represent other plaintiffs against this defendant and would like a 
more steady income and would be happy to “switch sides” to 
develop a defense-based practice.  The ethics inquiry should end. 

On the other hand, it may be that the defense counsel is looking to 
conflict plaintiff’s lawyer out of representing future plaintiffs, thus 
implicating Model Rule 5.6’s prohibition on agreements restricting 
a lawyer’s right to practice.  The lawyer proposing what some
might call a “bait and switch” tactic will, at a minimum, run afoul 
of Model Rule 8.4.  Model Rule 8.4(a) says it is “professional 
misconduct” for a lawyer “to violate or attempt to violate the rules 
of professional conduct” or to “induce another to do so,” or “to do 
so through the acts of another.”  Model Rule 8.4(c) adds that it is 
professional misconduct for a lawyer to engage in conduct 
“involving dishonesty, fraud, deceit, or misrepresentation.” 

An extreme example of a lawyer’s willingness to sell out a client is 
In re Hager, 812 A.2d 904 (D.C. 2002).  This was a bar 
disciplinary proceeding appeal that answered the question of 
“whether an attorney may ethically enter into an agreement with an 
opposing party in which his clients are awarded full purchase price 
refunds (amid other relief) but where the attorney secretly and 
without the knowledge of the clients 1) receives (together with his 
co-counsel) $225,000 as attorneys’ fees and expenses, 2) agrees 
never to represent anyone with related claims against the opposing 
party, and 3) agrees to keep totally confidential and not to disclose 
to anyone all information learned during his investigations.” Id. at 
908 (footnote omitted). The agreement was called a “Settlement 
Agreement,” but it was with just the attorney, not his clients.

The lawyer argued that his clients had not entered into a settlement 
agreement requiring client consent under Rule 1.2 because under 
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the lawyer’s “Settlement Agreement,” his clients did not waive 
their rights to sue.  The lawyer also argued that the restrictions on 
him did not amount to a restriction on the practice of law in 
violation of Rule 5.6. Both arguments were rejected.  As to the 
first, while it was true that the clients did not “technically waive 
their rights to sue in the Settlement Agreement,” the lawyer’s 
agreement resulted in his clients losing “their attorneys, their 
attorney’s work product and the names of potential class 
members,” all of which was “close to the equivalent of a release of 
their claims” requiring disclosure and client consent.  Citing the 
rationale behind Rule 5.6 set forth in ABA Formal Opinion 93-371, 
the appellate court added that it would be “reluctant to permit 
evasion of the strictures of Rule 5.6(b) (or 1.2(a)) by the creation 
of documents such as the Settlement Agreement, which we 
reiterate resulted in the clients losing both their lawyers and the 
work done on their behalf.”57  The appellate court upheld a one-
year suspension from the practice of law on the lawyer. 

DEMANDING A RETURN OR DESTRUCTION OF 
DOCUMENTS
May a litigant demand destruction or return of documents as part 
of a settlement?

In Arthur Andersen LLP v. United States, 544 U.S. 696, 704 
(2005), the Supreme Court noted that document retention policies 
are common in business, and it is not “wrongful for a manager to 
instruct his employees to comply with a valid document retention 
policy under ordinary circumstances.” 

                                                        
57 The court also relied on Illinois Advisory Opinion 00-01, which determined that a term in 

an agreement by which a lawyer would receive information on a tax reduction scheme in 
return for not divulging the information to other clients who might benefit from the 
scheme, was impermissible.  The opinion has since been withdrawn by the Illinois State 
Bar Association. http://www.isba.org/ethics/byyear.  But it issued a similar opinion in 
January 2011.  See Illinois Bar Ethics Opinion 11-02, supra. 
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The same result is applicable in a settlement as long as there is no 
separate duty to retain or preserve the documents (because of a 
statutory, contractual, or common law duty to preserve that is 
applicable).58

AGGREGATE SETTLEMENT OF A CLAIM
Lawyers representing multiple parties have additional ethical 
concerns in a settlement negotiation.

Model Rule 1.8(g) provides in pertinent part:

(g) A lawyer who represents two or more clients 
shall not participate in making an aggregate 
settlement of the claims of or against the clients, … 
unless each client gives informed consent, in a 
writing signed by the client. The lawyer’s disclosure 
shall include the existence and nature of all the 
claims … involved and of the participation of each 
person in the settlement. 

Comment [13] to Model Rule 1.8 then provides that “[d]ifferences 
in willingness to make or accept an offer of settlement are among 
the risks of common representation of multiple clients by a single 
lawyer.” Model Rule 1.7 requires a lawyer to discuss these risks 
and obtain informed consent before undertaking a representation, 
and Model Rule 1.2(a), as noted earlier, “protects each client’s
right to have the final say in deciding whether to accept or reject an 
offer of settlement.”  Comment [13] then explains that Model Rule 
1.8(g) is a “corollary” to Model Rules 1.2 and 1.7 and provides 
that, before any settlement offer is made or accepted on behalf of 

                                                        
58 Cf. ABA Ethical Guidelines for Settlement Negotiations (Aug. 2002) (“Unless otherwise 

unlawful, a lawyer may agree, as part of a settlement, to return or dispose of documents 
and other items produced in discovery.”)
http://www.americanbar.org/content/dam/aba/migrated/2011_build/dispute_resolution/sett
lementnegotiations.authcheckdam.pdf.
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multiple clients, the lawyer must “inform each of them about all 
the material terms of the settlement, including what the other 
clients will receive or pay if the settlement” is accepted.59

Whatever the number of clients, a lawyer is well advised to engage 
in full disclosure so as to obtain informed consent under Rule 
1.0(e) and explain the total amount of a settlement; what each 
client would receive; how costs will be allocated; what the 
lawyer’s fee will be; and whether the fee will be paid from 
settlement proceeds or separately by an opposing party. 

Several courts have concluded that fee agreements that allow for a 
settlement based on a “majority vote” of the clients violate Rule 
1.8(g) or its predecessor Model Code provision, DR 5-106. 

In Hayes v. Eagle-Picher Industries, Inc., 513 F.2d 892 (10th Cir. 
1975), the Tenth Circuit rejected a majority-rule provision.  Two of 
eighteen plaintiffs rejected a settlement secured by their joint 
counsel.  The district court approved the settlement.  The Tenth 
Circuit reversed.  It explained that authorizing settlement “contrary 
to the wishes of the client and without his approving the terms of 
the settlement is opposed to the basic fundamentals of the attorney-
client relationship.” Id. at 894. Making matters ethically worse, 
the court of appeals explained why an engagement agreement that 
pre-authorized majority approval of any settlements was improper: 
“It is difficult to see how this could be binding on non-consenting 
plaintiffs as of the time of the proposed settlement and in the light 
of the terms agreed on. In other words, it would seem that plaintiffs 
would have the right to agree or refuse to agree once the terms of 
the settlement were made known to them.”  The court of appeals 
also said it was “untenable for the lawyer to seek to represent both 

                                                        
59 Comment [13] also addresses class and derivative actions.  “Lawyers representing a 

class of plaintiffs or defendants, or those proceeding derivatively, may not have a full 
client-lawyer relationship with each member of the class; nevertheless, such lawyers 
must comply with applicable rules regulating notification of class members and other 
procedural requirements designed to ensure adequate protection of the entire class.” 
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the clients who favored the settlement and those that opposed it” 
under DR 5-106. 

Knisley v. City of Jacksonville, 497 N.E.2d 883 (Ill. App. 1986) 
appeal denied, 505 N.E.2d 353 (Ill. 1987) followed Hayes in
rejecting a motion to enforce a settlement with 61 plaintiffs, 
holding that plaintiffs who appealed the enforcement of the 
settlement would not be bound by it.  The appellate court 
determined that the record established that objecting plaintiffs
“never consented to be bound by the majority,” and added that 
allowing the majority to control the settlement decision would 
violate DR 5-106.60

The New Jersey Supreme Court reached a similar outcome in Tax 
Authority v. Jackson Hewitt, 898 A.2d 512 (N.J. 2006).  The 
settlement in issue involved franchisees’ claims against a 
franchisor.  A weighted majority of the plaintiffs approved the 
settlement.  Eighteen plaintiffs did not execute the settlement 
agreement.  Of the eighteen, three filed certifications opposing the 
settlement.  Plaintiffs’ counsel moved to withdraw as to the 
plaintiffs who did not execute the settlement agreement.  Jackson 
Hewitt moved to enforce the settlement as to all of the plaintiffs.  
The trial court granted the motion to withdraw as to the non-
signing plaintiffs and also enforced the settlement as to all 
plaintiffs.  One plaintiff appealed.  The Appellate Division 
reversed, holding that a settlement binding all plaintiffs that was 
approved only by a majority of the plaintiffs was contrary to New 
Jersey’s RPC 1.8(g).  The New Jersey Supreme Court affirmed, 
holding that New Jersey’s RPC 1.8(g) “forbids an attorney from 
obtaining consent in advance from multiple clients that each will 

                                                        
60 The appellate court also distinguished between a class action and a “joinder” action:  “In 

a class action court approval is required if the case is to be compromised or dismissed. 
That approval will come only if the court determines that the settlement is fair, 
reasonable, and in the best interests of all affected. In a joinder action there is no judicial 
review of the settlement and a party should not be bound unless he has specifically 
agreed to it. Fundamental fairness is violated when a settlement is allowed to bind parties 
who object and no safeguards have been added to protect their interests.” 497 N.E.2d at 
887-88.  (Citations omitted).
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abide by a majority decision in respect of an aggregate settlement. 
Before a client may be bound by a settlement, he or she must have 
knowledge of the terms of the settlement and agree to them.” 

Lawyers have also found themselves on the wrong side of 
disciplinary cases for violating the aggregate settlement rule.  In re 
Hoffman, 883 So.2d 425 (La. 2004) (a three-month suspension 
conditionally deferred if Hoffman committed no professional 
misconduct during a one-year postjudgment period)61; Oklahoma 
Bar Association v. Watson, 897 P.2d 1246 (Okla. 1994) (imposing a 
one-year suspension from the practice of law)62; Kentucky Bar 
Association v. Chesley, 393 S.W.3d 584 (Ky. 2013) (disbarment for 
violation of Rule 1.8(g) and numerous other ethical rules).63

                                                        
61 This was a will contest in which Hoffman accepted a settlement proposal after obtaining 

consent from only one of his three clients.  The Louisiana Supreme Court cited to 
Louisiana RPC 1.4, 1.8(k), and 1.2(a) in chastising Hoffman: “Respondent never gave 
Julian or Lillian the opportunity to exercise their absolute right to control the settlement 
decision. See Rules 1.4 (a lawyer shall give a client sufficient information to participate 
intelligently in decisions concerning the objectives of the representation) and 1.8(k) (a 
lawyer shall not obtain a client’s prospective consent to settle a claim without further 
authorization); see also Rule 1.2(a), pursuant to which a lawyer must abide by the client’s 
decision whether to settle a matter.”  883 So.2d at 433. Client consent to a future 
aggregate settlement proposal did not satisfy the informed consent requirement either: 
“Respondent can take no comfort that the affidavit of representation signed by Julian and 
Lillian absolved him of any responsibility in this regard, as the informed consent 
requirement cannot be avoided by obtaining client consent in advance to a future 
aggregate settlement proposal.”  Hoffman “compounded his misconduct” by distributing
the settlement proceeds “in accordance with the wishes of only one of his clients, and 
over the expressed objection of another client.”  Id.  Any issues of allocation should have 
been resolved “with all of his clients” prior to acceptance of the settlement offer.  Id. at 
433-34.

62 Watson’s ethical sins were not limited to a violation of DR 5-106(a), but as to the 
representation of multiple clients, Watson had three clients and “owed to each the right of 
disclosure and consent in accepting and distributing the award.”  897 P.2d at 1253.

63 Chesley was complicit in a number of ethical violations.  The case involved a $200 million 
settlement of a products liability matter.  As part of a settlement, what was a certified 
class became decertified, and 141 persons who were members of the class had their 
claims dismissed without prejudice while other members of the class were compensated 
with settlement funds, albeit less than they should have received based on the contingent 
fee agreements in issue and the amount paid by the defendant.  Chesley was brought in
as settlement counsel and was paid over $20 million for his work.  His efforts to distance 
himself from his co-counsel failed:
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The takeaway here?  Disclose, disclose, disclose.  Where you 
obtain consent, make sure it is informed consent.  And then 
remember that clients, not lawyers, make settlement decisions.

MEDIATOR CONFLICTS OF INTEREST
Standard III of the Model Standards addresses conflicts of interest.  
Paragraph A provides:

A mediator shall avoid a conflict of interest or the 
appearance of a conflict of interest during and after 
a mediation. A conflict of interest can arise from 
involvement by a mediator with the subject matter 
of the dispute or from any relationship between a 
mediator and any mediation participant, whether 
past or present, personal or professional, that 
reasonably raises a question of a mediator’s
impartiality.

Potential mediators must learn enough about the facts of a matter 
to evaluate conflicts and must make that evaluation objectively.  
Model Standard III.B.  A mediator is also required to disclose “as 
soon as practicable, all actual and potential conflicts of interest that 

                                                                                                                            

  “The evidence established that none of the clients included in the Guard case 
settlement were consulted about the aggregate settlement reached with American Home 
before, during, or after the mediation, and none were notified or consulted before the 
cases were dismissed by the Boone Circuit Court. No notice of the decertification of the 
class action and the dismissal of the lawsuit was given to the class and its potential 
members. Even though Respondent did not sign the final settlement document with 
American Home, and thus was not expressly identified as a ‘settling attorney,’ he was co-
counsel for the plaintiffs and shared the responsibility of assuring that the rule was 
followed.   

  We agree that Respondent is guilty of violating SCR 3.130-1.8(g). Respondent’s 
argument that he was hired solely to procure a negotiated settlement of the case, and 
that his responsibility extended no further is simply unavailing. The lawyers were free to 
divide among themselves the work required to successfully prosecute the claims of their 
clients, but they may not delegate their ethical responsibilities to another.”

393 S.W.3d at 597.
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are reasonably known to the mediator and could reasonably be 
seen as raising a question about the mediator’s impartiality.”  
Model Standard III.C.  After disclosure, “if all parties agree, the 
mediator may proceed with the mediation.”  Id.  

After accepting a mediation, if a mediator learns of a fact that 
“raises a question with respect to that mediator’s service creating a 
potential or actual conflict of interest, the mediator shall disclose it 
as quickly as practicable.”  Model Standard III.D.  Again, after 
disclosure, if all parties agree, the mediator may proceed with the 
mediation. Id. But if a conflict of interest “might reasonably be 
viewed as undermining the integrity of the mediation,” a mediator 
must either withdraw or decline to proceed irrespective of the 
agreement of the parties.  Model Standard III.E. 

After a mediation, a mediator must still be vigilant about 
relationships with participants in the mediation.  Model Standard 
III.F. provides: 

Subsequent to a mediation, a mediator shall not 
establish another relationship with any of the 
participants in any matter that would raise 
questions about the integrity of the mediation. When 
a mediator develops personal or professional 
relationships with parties, other individuals or 
organizations following a mediation in which they 
were involved, the mediator should consider factors 
such as time elapsed following the mediation, the 
nature of the relationships established, and services 
offered when determining whether the relationships 
might create a perceived or actual conflict of 
interest. 

Mediation ethics opinions offer insights into the application of 
these rules.

Illustratively, in MEAC 2011-014, the Florida Mediator Ethics 
Advisory Committee cited the Committee Note to Florida 
Mediation Rule 10.340 in determining that a mediator who is a 
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member of a law firm or other professional organization must
disclose all past or present client relationships that firm or 
organization has with any party involved in the mediation.64

Conflicts have also been found where a mediator subsequently 
represents or takes a position for or against a former party in a 
related matter, MEAC 2008-08, GA-1997-004; MEAC 1994-002;
where the mediator formerly heard the case as a judge, MEAC 
2009-01; where a mediator under Michigan court rules seeks to 
serve as an arbitrator in a proceeding involving the same parties 
concerning the matter that was mediated, MI-1996-265; and where 
a mediator solicits or accepts an appointment as a fiduciary that 
flows from the mediation process, NC-2008-15.65

May a mediator designate mediation parties or attorneys with 
whom the mediator has worked in a mediation as “friends” on 
social networking sites and permit potential mediation parties and 
attorneys to add the mediator as their friend?  That was the 
question posed in MEAC 2010-001.  The Advisory Opinion states 
that it is not inappropriate for a mediator to designate mediation 
parties or attorneys as “friends” or to allow them to designate the 
mediator as a “friend” but cautions the mediator to “keep in mind 
that doing so may limit the clients with whom the mediator can 
work in the future.”  The Advisory Committee’s analysis appears 
below: 

The Committee Note [to Florida Mediation Rule 
10.340] further advises that mediators establish 

                                                        
64 The Florida Mediator Ethics Advisory Committee cited to Rule 10.340(a) and (c) in 

reaching its determination:  “Rule 10.340 (a) Conflicts of Interest, states: ‘A mediator shall 
not mediate a matter that presents a clear or undisclosed conflict of interest. A conflict of 
interest arises when any relationship between the mediator and the mediation 
participants or the subject matter of the dispute compromises or appears to compromise 
the mediator’s impartiality.’ Further, rule 10.340 (c) goes on to state: ‘...if a conflict of 
interest clearly impairs a mediator’s impartiality, the mediator shall withdraw regardless of 
the express agreement of the parties.’” (Emphasis in the original.)

65 These and other illustrations of conflicts in mediation ethics opinions can be found in the 
National Clearing House for Mediator Ethics Opinions that can be accessed at 
http://www.americanbar.org/directories/mediator_ethics_opinion.html. 
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personal relationships with many attorneys, 
mediators, representatives, and other members of 
professional groups. While mediators should not be 
secretive about such friendships or acquaintances, 
disclosure is not required unless a particular feature 
of the relationship might appear to impair the 
mediator’s impartiality. 

In today’s internet age, social networking sites are 
widely available and used to communicate both 
professional and personal information. It is possible 
that some people do not keep track of all those they 
have “friended” or who have “befriended” them. It 
is also possible that an individual visiting a 
mediator’s social networking site (or a social 
networking site wherein the mediator is listed as a 
“friend”) is able to view the other individuals who 
are designated as “friends”. It is reasonable to 
believe that potential mediation clients and their 
attorneys viewing a mediator’s social networking 
site (or a site wherein the mediator is listed as a 
“friend”) would gain the impression that the 
“friend” is in a position to influence the mediator 
and therefore the mediator would lack, or be seen 
as lacking, mediator impartiality and neutrality. 
Rule 10.330 (a) requires that, “[a] mediator shall 
maintain impartiality throughout the mediation 
process. Impartiality means freedom from favoritism 
or bias in word, action, or appearance, and 
includes a commitment to assist all parties, as 
opposed to any one individual.”  

It is incumbent upon the mediator to disclose 
potential conflicts of interest. After the appropriate 
disclosure, the mediator may serve if all parties 
agree. Rule 10.340(c). However, if the conflict is 
clear or the mediator is not impartial, the mediator 
must withdraw from the mediation. (See Rules 
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10.330 (a)-(b) and 10.340 (a)-(b) on Impartiality 
and Conflicts of Interest.) Mediators are wise to err 
on the side of disclosure and withdrawal, when in 
doubt, to reflect the character, integrity and 
impartiality required of certified mediators. 

EX PARTE COMMUNICATIONS 
Model Rule 4.2 provides: 

In representing a client, a lawyer shall not 
communicate about the subject of the representation 
with a person the lawyer knows to be represented by 
another lawyer in the matter, unless the lawyer has 
the consent of the other lawyer or is authorized to 
do so by law or a court order. 

Model Rule 4.2 applies even if the represented person initiates the 
communication or consents to it.  Model Rule 4.2, Comment [3]. 

Model Rule 4.2 does not apply to former employees, Model Rule 
4.2, Comment [7], but not all states necessarily follow the Model 
Rule approach.  A lawyer may also not induce another person to do 
what the lawyer cannot do, Model Rule 8.4(a); hence a lawyer 
cannot make contact with a represented person through an agent or 
other intermediary.  

In a mediation, Model Rule 4.2 should not be an obstacle to 
discussions in a general session with a mediator as long as the 
represented person has a lawyer present.  Where a lawyer is 
involved but does not appear at a mediation, communications 
should be made through the mediator and not directly with the 
represented person. 

Outside of a mediation, what should a lawyer do if a lawyer
suspects that the lawyer for an opposing party has failed to 
communicate a settlement offer to the offeree-party?  May the 
lawyer contact the offeree-party to find out if the offer was 
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communicated?  ABA Formal Ethics Opinion 92-362 addressed 
this question and answered it negatively because of the restrictions 
imposed by Model Rule 4.2. 

The Committee gave the lawyer a solution, however.  After noting 
that Model Rule 4.2 does not govern communications by the 
lawyer’s client and the comment to Model Rule 4.2 states that 
“parties to a matter may communicate directly with each other…,” 
the Committee explained:

Model Rule 1.1 mandates that “[a] lawyer shall 
provide competent representation to a client. 
Competent representation requires the legal 
knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation.” 
Model Rule 1.2(a) provides in pertinent part that 
“[a] lawyer shall abide by a client’s decisions 
concerning the objectives of representation … and 
shall consult with the client as to the means by 
which they are to be pursued.” Rule 1.4(b) requires 
that “[a] lawyer shall explain a matter to the extent 
reasonably necessary to permit the client to make 
informed decisions regarding the representation.” 
The Comment to Rule 1.4 states in pertinent part: 

“The client should have sufficient information to 
participate intelligently in decisions concerning the 
objectives of the representation and the means by 
which they are to be pursued, to the extent the client 
is willing and able to do so. For example, a lawyer 
negotiating on behalf of a client should provide the 
client with facts relevant to the matter, inform the 
client of communications from another party, and 
take other reasonable steps that permit the client to 
make a decision regarding a serious offer from 
another party…. 
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Adequacy of communication depends in part on the 
kind of advice or assistance involved…. The guiding 
principle is that the lawyer should fulfill reasonable 
client expectations for information consistent with 
the duty to act in the client’s best interests, and the 
client’s overall requirements as to the character of 
representation. 

Ordinarily, the information to be provided is that 
appropriate for a client who is a comprehending 
and responsible adult.” 

In the Committee’s view, fulfillment of the duties 
imposed by these Rules requires that the lawyer for 
the offeror-party advise that party with respect to 
the lawyer’s belief as to whether the offers are in 
fact being communicated to the offeree-party. 
Likewise, the offeror-party’s lawyer has a duty to 
that party to discuss not only the limits on the 
lawyer’s ability to communicate with the offeree-
party, but also the freedom of the offeror-party to 
communicate with the opposing offeree-party. 

And what about Rule 8.4(a)?  The Committee was guarded but 
determined it was not an obstacle on the facts presented:

[W]here the purpose of the communication is to 
ascertain whether a settlement offer has been 
communicated to the other party, Rule 8.4(a) should 
not be read to preclude the lawyer’s fulfilling the 
lawyer’s duty, reasonably expected by the client, 
fully and fairly to advise the client of the lawyer’s
best professional judgment as to the exercise of the 
client’s rights in furtherance of the representation. 

In Formal Ethics Opinion 11-461, the ABA ethics opinion writers 
revisited the topic of party-to-party contacts and the tension 
between such contacts and Rule 8.4(a).  After exploring the reach 
of Model Rule 4.2, the Committee referenced Comment k to 
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Section 99 of the Restatement (Third) of The Law Governing 
Lawyers (2000) (“the Restatement”) which explains: “The lawyer 
for a client intending to make such a communication may advise 
the client regarding legal aspects of the communication, such as 
whether an intended communication is libelous or would otherwise 
create risk for the client. Prohibiting such advice would unduly 
restrict the client’s autonomy, the client’s interest in obtaining 
important legal advice, and the client’s ability to communicate 
fully with the lawyer.” 

The Committee then determined that a lawyer can give “substantial 
assistance” to a client before a contact with a “represented 
adversary” and endorsed the Restatement’s approach.  The 
Committee explained:

This Committee believes that, without violating 
Rules 4.2 or 8.4(a), a lawyer may give substantial 
assistance to a client regarding a substantive 
communication with a represented adversary. That 
advice could include, for example, the subjects or 
topics to be addressed, issues to be raised and
strategies to be used. Such advice may be given 
regardless of who—the lawyer or the client—
conceives of the idea of having the communication. 

This Committee favors the approach taken by 
Restatement §99 Comment (k). Under that 
approach, the lawyer may advise the client about 
the content of the communications that the client 
proposes to have with the represented person. For 
example, the lawyer may review, redraft and 
approve a letter or a set of talking points that the 
client has drafted and wishes to use in her 
communications with her represented adversary. 
Such advice enables the client to communicate her 
points more articulately and accurately or to 
prevent the client from disadvantaging herself. The 
client also could request that the lawyer draft the 
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basic terms of a proposed settlement agreement that 
she wishes to have with her adverse spouse, or to 
draft a formal agreement ready for execution. Rules 
4.2 and 8.4(a) may permit the lawyer to fulfill the 
client’s request without violating the lawyer’s
ethical obligations. However, in advising the client, 
counsel must be careful not to violate the 
underlying purpose of Rule 4.2, as explained in 
Rule 4.2 Comment [1]: 

“This Rule contributes to the proper functioning of 
the legal system by protecting a person who has 
chosen to be represented by a lawyer in a matter 
against possible overreaching by other lawyers who 
are participating in the matter, interference by those 
lawyers with the client-lawyer relationship and the 
uncounselled disclosure of information relating to 
the representation.” 

What would constitute overreaching?  The Committee gave these 
examples:

• assisting the client in securing from the represented person an 
enforceable obligation,  

• disclosure of confidential information, or 
• admissions against interest without the opportunity to seek the 

advice of counsel.  

The Committee then offered this guidance to lawyers to prevent 
clients from overreaching: 

[A] lawyer must, at a minimum, advise her client to 
encourage the other party to consult with counsel 
before entering into obligations, making admissions 
or disclosing confidential information. If counsel 
has drafted a proposed agreement for the client to 
deliver to her represented adversary for execution, 
counsel should include in such agreement 
conspicuous language on the signature page that 
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warns the other party to consult with his lawyer 
before signing the agreement. 

In an arbitration, Model Rule 4.2 would be applicable to a lawyer 
subject to the Model Rules or state rules of professional conduct.  
What if the arbitration is being handled by lawyers from a foreign 
jurisdiction not bound by a rule like Model Rule 4.2?  The solution 
there is to adopt ethics rules like Model Rule 4.2 as part of the 
arbitration clause or to reach out to the arbitration tribunal early to 
agree on a policy with respect to contacts with represented persons.

ETHICAL CONSIDERATIONS IN ARBITRATION
Unless an arbitration agreement provides for the application of 
ethics rules, lawyers will be bound by the rules of professional 
conduct that govern their state of licensure.  In domestic 
arbitrations involving attorneys licensed in a state in the United 
States, the rules of professional conduct (or the California ethics 
rules for California lawyers) will be applicable to the advocates.

In international arbitrations, agreements with counsel or a 
discussion with the tribunal may be necessary to establish ground 
rules.66  There is, however, change in wind of international 
arbitration ethics.  As of October 1, 2014, the London Court of 
International Arbitration’s new rules provide general guidelines for 
parties’ legal representatives that address obstructionist conduct, 
lying to a tribunal, knowingly sponsoring false evidence to a
tribunal, concealing documents from a tribunal that have been 
ordered produced, and unilateral contacts with the tribunal.67

Sanctions, albeit arguably modest ones, can be imposed against the 

                                                        
66 Illustratively, does Model Rule 3.3—the duty of candor—apply to a foreign lawyer 

appearing in an international arbitration with a U.S.-licensed lawyer bound by such a 
duty?  The answer may be “no” depending upon the rules of professional conduct 
applicable to the foreign lawyer.

67 Annex to the LCIA Rules (October 1, 2014), available at: 
http://www.lcia.org/Dispute_Resolution_Services/lcia-arbitration-rules-2014.aspx. 
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party’s representative by the tribunal as well.68 The International 
Bar Association’s “Guidelines on Party Representation,”69

introduced in 2013, also may play a role in conforming lawyers’ 
ethical conduct worldwide.  If adopted in an arbitral agreement or 
by a tribunal, the Guidelines provide authority for a range of 
sanctions against a party or a party’s lawyers. 

What about arbitrators?  What rules govern their conduct?  
Arbitrators should look to the Code of Ethics for Arbitrators in 
Commercial Disputes that was approved by the ABA House of 
Delegates and the Board of the American Arbitration 
Association.70  Because arbitration awards can be upset under the
Federal Arbitration Act due to the lack of impartiality of an 
arbitrator, arbitrators should pay particular attention to Canon II,
Section A, of these Rules, which provides: 

Persons who are requested to serve as arbitrators 
should, before accepting, disclose:

(1) Any known direct or indirect financial or 
personal interest in the outcome of the arbitration; 

(2) Any known existing or past financial, business, 
professional or personal relationships which might 
reasonably affect impartiality or lack of
independence in the eyes of any of the parties. For 
example, prospective arbitrators should disclose 
any such relationships which they personally have 
with any party or its lawyer, with any co-arbitrator, 

                                                        
68 Article 18.6, LCIA Rules (October 1, 2014).
69

http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CCgQFjAA
&url=http%3A%2F%2Fwww.ibanet.org%2FDocument%2FDefault.aspx%3FDocumentUid
%3D6F0C57D7-E7A0-43AF-B76E-714D9FE74D7F&ei=v2ODU8KiO8SMqAa1-
4KoCQ&usg=AFQjCNGapAFX_Svb7UzJpx0EX_XySwp5zQ&bvm=bv.67720277,d.b2k.  

70

http://www.americanbar.org/content/dam/aba/migrated/2011_build/dispute_resolution/co
mmercial_disputes.authcheckdam.pdf.  
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or with any individual whom they have been told 
will be a witness. They should also disclose any 
such relationships involving their families or 
household members or their current employers, 
partners, or professional or business associates that 
can be ascertained by reasonable efforts; 

(3) The nature and extent of any prior knowledge 
they may have of the dispute; and 

(4) Any other matters, relationships, or interests 
which they are obligated to disclose by the 
agreement of the parties, the rules or practices of 
an institution, or applicable law regulating 
arbitrator disclosure. 

This obligation is a continuing one.  And potential arbitrators 
should also pay close attention to Section D of Canon II: “Any 
doubt as to whether or not disclosure is to be made should be 
resolved in favor of disclosure.” 

CONCLUSION
The ADR ethics journey reflected by the discussion above is a 
short one that touches on a few of the many ethical issues that can 
arise in an ADR setting. As with all ethics issues, whether one is a 
neutral or an advocate, read the rules!  And always seek guidance 
when there is uncertainty.
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 662 F.3d 913 (7th Cir. 2011) 

753 F.3d 718 (7th Cir. 2014) 

768 F.3d 622 (7th Cir. 2014) 

Pearson v. NBTY, Inc., 772 F.3d 778 (7th Cir. 2014) was a 
consumer class action

In Rodriguez v. Disner, 688 F.3d 645 (9th Cir. 2012),
McGuireWoods, class counsel, entered into an “incentive 
agreement” by which it agreed to seek additional compensation for 
five of the class plaintiffs depending upon the amount of any 
settlements that might be received.  “Specifically, the incentive 
agreements provided that, if the settlement amount was greater 
than or equal to $500,000, class counsel would seek a $10,000 
award for each client who signed an agreement; if the settlement 
amount were $1.5 million or more, counsel would seek a $25,000 
award; if it were $5 million or more, counsel would seek $50,000; 
and if it were $10 million or more, counsel would seek $75,000.”  
Id. at 649-50.  The case settled for $49 million, 25% of which was 
set aside for legal fees.  The law firm also sought $325,000 in 
“incentive compensation” for these five of the class plaintiffs
pursuant to its agreement with them.  The law firm’s conflict of 
interest ultimately71 became the subject of a motion to deny the 
firm attorneys’ fees and that’s just what happened.  The district 
court concluded that the incentive agreements “gave rise to a 
conflict of interest between the class representatives and the other 
members of the class that ‘tainted McGuireWoods’s 
representation,’ and that, under California law, such a conflict 
‘constitutes an automatic ethics violation that results in the 
forfeiture of attorneys’ fees.’ Accordingly, the district court held 
that McGuireWoods was not entitled to any attorneys’ fees for its 

                                                        
71 There was an earlier decision in the case. The district court originally approved the legal 

fees.  The Ninth Circuit  remanded the matter to have the district court consider, among 
other issues, the effect of the conflict of interest on the award of attorneys’ fees. 
Rodriguez v. West Publishing Co., 563 F.3d 948 (9th Cir. 2009).
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representation of the class.”  Id. at 652.  After analyzing the case 
law, the Ninth Circuit established the framework for its review of 
the district court’s order:

In sum, under long-standing equitable principles, a 
district court has broad discretion to deny fees to an 
attorney who commits an ethical violation. In 
making such a ruling, the district court may 
consider the extent of the misconduct, including its 
gravity, timing, willfulness, and effect on the various 
services performed by the lawyer, and other 
threatened or actual harm to the client. The 
representation of clients with conflicting interests 
and without informed consent is a particularly 
egregious ethical violation that may be a proper 
basis for complete denial of fees. A district court 
has a special obligation to consider these equitable 
principles at the fee-setting stage in common fund 
class action cases, given the district court’s 
fiduciary role to protect absent class members.  

Id. at 655-56 (citations omitted).  It then affirmed the district 
court’s decision holding that the fact that McGuireWoods was 
successful in the litigation did not require the district court to 
award it a fee.  “A district court has the primary responsibility for 
determining a reasonable fee award and must weigh any benefits 
McGuireWoods conferred on the class against the pervasive 
conflict of interest caused by the incentive agreements with class 
representatives.”  Given the deferential standard of review, “we 
cannot say the district court abused its discretion in denying all 
fees.”  Id. at 658. 

Radcliffe v. Experian Information Solutions, Inc., 715 F.3d 1157 
(9th Cir. 2013) was a Fair Credit Reporting Act class action where, 
under the settlement agreement, class representatives received an 
incentive payment of $5,000, but only if they supported the 
settlement.  The Ninth Circuit reversed the district court’s approval 
of the settlement:
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The settlement agreement, like others we have 
approved in the past, granted incentive awards to 
the class representatives for their service to the 
class. But unlike the incentive awards that we have 
approved before, these awards were conditioned on 
the class representatives’ support for the settlement. 
These conditional incentive awards caused the 
interests of the class representatives to diverge from 
the interests of the class because the settlement 
agreement told class representatives that they would 
not receive incentive awards unless they supported 
the settlement. Moreover, the conditional incentive 
awards significantly exceeded in amount what 
absent class members could expect to get upon 
settlement approval. Because these circumstances 
created a patent divergence of interests between the 
named representatives and the class, we conclude 
that the class representatives and class counsel did 
not adequately represent the absent class members, 
and for this reason the district court should not 
have approved the class-action settlement.

Id. at 1161.  The Court of Appeals later explained that while the 
conditional incentive awards alone were enough to invalidate the 
settlement, the difference between what the class members 
received ($26 to $750) and $5,000 created a “serious question 
whether class representatives could be expected to fairly evaluate”
whether the absent class members were being treated fairly.
“Under the agreement, if the class representatives had concerns 
about the settlement’s fairness, they could either remain silent and 
accept the $5,000 awards or object to the settlement and risk 
getting as little as $26 if the district court approved the settlement 
over their objections.” With this kind of choice, “adequacy” to 
protect the interests of the class no longer existed.  Id. at 1165. 
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RELATIONS SERVICE

Danielle Scott

INTRODUCTION

Since 1964, the Community Relations Service (“CRS”) has 
operated as “America’s Peacemaker” for community conflicts and 
tensions stemming from differences of color, race, gender, national 
origin, gender identity, religion, disability, and sexual orientation.  
In this role, the CRS has used a style of facilitative mediation to 
enable dialogues between parties, including State and local units of 
government, public and private organizations, civil rights groups
and law enforcement figures. However, despite the CRS’ positive 
outcomes following involvement in conflicts from the bombing of 
a Sikh temple in Oak Creek, Wisconsin to the civil unrest 
following the shooting of Trayvon Martin in Sanford, FL, the 
CRS’ digital footprint across the internet is laden with critical and 
disparaging stories and news articles.

Specifically, media coverage of the CRS’ involvement in 
Ferguson, MO following the shooting of Mike Brown depicts the 
agency as a stealthy, wealthy and influential federal agency with 
manipulative intent.  Some of the top resulting news articles for a
“Community Relations Service Ferguson” Google search include 
“Ferguson Stirred Up by Feds’ ‘Community Relations Service’,”1

“DOJ Sends ‘Marshals’ To ‘Coach’ The Protestors in Ferguson,”2

and “Ferguson Mayor: Two DOJ ‘Protest Marshals’ in Town.”3

                                                        
1 Paul Bremmer, Ferguson Stirred Up by Feds’ ‘Community Relations Service’, 
WND (Nov. 13, 2014) http://www.wnd.com/2014/11/ferguson-stirred-up-by-
feds-community-relations-service/. 

2 Michael Snyder, DOJ Sends ‘Marshals’ To ‘Coach’ The Protesters in 
Ferguson, FREEDOM OUTPOST (Aug. 15, 2014) 
http://freedomoutpost.com/2014/08/stirring-pot-doj-sends-marshals-coach-
protesters-ferguson/.

3 Chuck Ross, Ferguson Mayor: Two DOJ ‘Protest Marshals’ In Town, THE 
DAILY CALLER (Aug. 14, 2014) http://dailycaller.com/2014/08/14/ferguson-
mayor-two-doj-protest-marshals-in-town/. See also Documents Obtained by 
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Words and phrases like “stirred up,” “marshals,” and “coach” are 
unsettling and problematic from a mediation and alternative 
dispute resolution perspective given the supposedly neutral
agency’s reliance upon “impartial mediation practices” and lack of 
law enforcement authority.4

As such, this article aims to refute publicized opinions 
regarding the CRS.  Although news outlets spin the CRS’ efforts as 
advocating on behalf of the Ferguson protestors and the “Black 
Lives Matter” initiative, I believe that the CRS occupies a more 
specialized and professional role as a mediator between Ferguson 
protestors, law enforcement individuals, representatives from the 
NAACP, and community groups, and provides a neutral forum for 
conversation where all opinions are expressed. This paper argues
that the Community Relations Service appears to be a surprisingly 
effective, neutral and impartial organization.  

I. BACKGROUND

A. Who They Are 

The CRS has worked behind the scenes and under the radar 
of our nation’s most challenging and tense conflicts as a conflict 
resolution agency since 1964.5 Created by Title X of the Civil 
                                                                                                                            
Judicial Watch Reveal Justice Department Sent Community Relations Service 
Agents to Ferguson at the Request of the NAACP, JUDICIAL WATCH (Nov. 20, 
2014) http://www.judicialwatch.org/press-room/press-releases/documents-
obtained-judicial-watch-reveal-justice-department-sent-community-relations-
service-agents-ferguson-request-naacp/; Sundance, Ferguson Missouri Gets A 
Taste Of The DOJ Secret Police – The CRS Comes to Ferguson…[.], THE 
CONSERVATIVE TREEHOUSE (Sep. 20, 2014) 
http://theconservativetreehouse.com/2014/09/20/ferguson-missouri-gets-a-taste-
of-the-doj-secret-police-the-crs-comes-to-ferguson/. 

4 Community Relations Service, CRS Fact Sheet, UNITED STATES DEPARTMENT 
OF JUSTICE (accessed on April 26, 2015) 
http://www.justice.gov/archive/crs/pubs/crsfacts-102001.htm.
5 In May 2012, the CRS worked in the City of Geneva, NY to facilitate 
discussions between the Geneva Human Rights Commission, the local branch of 
the NAACP and several other local African American organizations to address 
the shooting of an unarmed African American male by a Geneva police officer.  
Community Relations Service, Who We Work With, UNITED STATES 
DEPARTMENT OF JUSTICE (accessed April 29, 2015) 
http://www.justice.gov/crs/who-we-work-with/law-enforcement. CRS 
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Rights Act of 1964, the agency is tasked with providing 
“assistance to communities and persons therein in resolving 
disputes, disagreements, or difficulties relating to discriminatory 
practices based on race, color, or national origin which impair the 
rights of persons in such communities under the Constitution or 
laws of the United States or which affect or may affect interstate 
commerce.”6  The CRS may offer its services for such disputes or 
conflicts whenever peaceful community relations are threatened.7

Violation of a specific anti-discrimination statute is not required 
prior to its deployment.8

Additionally, the agency may deploy these services “either 
upon its own motion or upon the request of an appropriate State or 
                                                                                                                            
involvement ultimately resulted in a mediated agreement between community 
leaders and local officials to collaborate “to address perceptions of police bias.”  
Id.  CRS also trained law enforcement officials and community leaders in 
identifying racial profiling as part of the mediated agreement.  Id.  

Within hours after a white supremacist attacked an Oak Creek, Wisconsin Sikh 
in August 2012, the CRS was in contact with national and local Sikh officials,
federal and local law enforcement officials, and the White House Counsel on 
Faith-Based and Neighborhood Partnerships.  Community Relations Service, 
Who We Work With, UNITED STATES DEPARTMENT OF JUSTICE (accessed April 
29, 2015) http://www.justice.gov/crs/who-we-work-with/religious-groups. The 
CRS facilitated communication between law enforcement and community 
members, and facilitated a leadership meeting with the U.S. Attorney for the 
Eastern District of Wisconsin “to discuss hate crimes, analyze community 
concerns over the shooting, coordinate law enforcement, and assess community 
needs for funerals.”  Id.  

CRS also facilitated the creation of an action plan and a signed mediated 
agreement between a Latino civic engagement organization and Kansas City’s
City Manager following tensions stemming from the belief that the local 
Hispanic community was being categorically excluded from hearings on 
redistricting. Community Relations Service, Who We Work With, DEPARTMENT 
OF JUSTICE (accessed April 29, 2015) http://www.justice.gov/crs/who-we-work-
with/federal-and-state-agencies. 

6 42 U.S.C.A. § 2000g-1 (1964).

7 Id.

8 William A. Newman, Use of Non-Adjudicative Third Party Dispute Resolution 
Methods by Dispute Resolution Agencies of the United States Government, 17 
OHIO N.U. L. REV. 121, 125 (1990).
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local official or other interested person.”9 Similar to court-ordered 
cases in the small claims or family court context, a federal court 
may refer a civil rights related suit to the agency when and for as 
long as the court determines there is a reasonable chance of a 
voluntary settlement.10 Certain federal agencies are even required 
to cooperate with the CRS in providing information and referrals.  
For example, the Secretary of the Department of Housing and 
Urban Development must assist the CRS with the goal of reducing 
housing discrimination.11 Other agencies of the Department of 
Justice may also refer matters to the CRS when litigation is 
deemed inappropriate.12

B. What They Do 

What is interesting about the CRS is that it is the only 
federal agency dedicated to working with state and local 
governments, private and public organizations and groups to 
resolve conflicts and tensions rising out of the above issues.13 The 
agency “provides mediation, facilitation, training, and consulting 
services to” improve the ability of communities to prevent, 
alleviate, solve and respond to future conflicts more effectively.14

According to its Customer Service Standards, the CRS promises to 
provide on-site services to major racial or ethnic disputes within 
twenty-four hours from the moment your community alerts CRS or 
CRS independently becomes aware of the issue.15

                                                        
9 42 U.S.C.A. § 2000g-1 (1964). 

10 Newman, supra, note 7 at 125. 

11 Id.  

12 Id.  

13 Community Relations Service, Federal and State Agencies, UNITED STATES 
DEPARTMENT OF JUSTICE (accessed on April 26, 2015) 
http://www.justice.gov/crs/who-we-work-with/federal-and-state-agencies.

14 Community Relations Service, What We Do, UNITED STATES DEPARTMENT OF 
JUSTICE (accessed on April 26, 2015) http://www.justice.gov/crs/what-we-do.

15 Community Relations Service, CRS Fact Sheet, UNITED STATES DEPARTMENT 
OF JUSTICE (accessed April 29, 2015) 
http://www.justice.gov/archive/crs/pubs/crsfacts-102001.htm. 
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Although the CRS is a component of the Department of 
Justice, the agency does not take sides in disputes, nor does it 
“investigate, prosecute, impose solutions, assign blame, or assess 
fault.”16 The partnership between the CRS and the Department of 
Justice is more so grounded in the mutual goal of providing 
support to state and local governments in the prevention of 
violence, resolution of destructive conflicts, and promotion of 
public safety.17 In fact, because the CRS’ activities are funded by 
the Department of Justice, conciliators, as the CRS titles its 
conflict resolution specialists, can offer services free of charge to 
participants. 18   Conciliators deploy nationwide from fourteen 
regional offices and can provide services to all fifty states and the 
U.S. Territories.19

The CRS approaches dispute resolution using several 
different processes, including “alerts, assessments, conciliation, 
mediation and community tension appraisals.” 20 An alert 

                                                        
16 Community Relations Service, What We Do, UNITED STATES DEPARTMENT OF 
JUSTICE (accessed on April 26, 2015) http://www.justice.gov/crs/what-we-do.

17 Id. As representatives of the Justice Department, CRS mediators are also 
afforded the credibility and trust to work effectively with individuals “on all 
sides of the conflict.”  See Community Relations Service, Annual Report 2012,
UNITED STATES DEPARTMENT OF JUSTICE, 34 (accessed April 28, 2015) 
http://www.justice.gov/sites/default/files/crs/legacy/2013/07/22/crs-fy2012-
annual-report.pdf.

18 Community Relations Service, Federal and State Agencies, UNITED STATES 
DEPARTMENT OF JUSTICE (accessed on April 26, 2015) 
http://www.justice.gov/crs/who-we-work-with/federal-and-state-agencies.

19 Id. The CRS has ten regional offices located in Boston, New York, 
Philadelphia, Atlanta, Chicago, Dallas, Kansas City, Denver, Los Angeles, and 
Seattle.  Community Relations Service, About CRS, UNITED STATES 
DEPARTMENT OF JUSTICE (accessed April 28, 2015) 
http://www.justice.gov/crs/about-office.  Field offices are located in Miami, 
Detroit, Houston, and San Francisco.  Id.  The regional and field offices increase 
the accessibility of CRS services to individuals in rural communities and assist 
in quick deployment in times of need.  Id.  

20 Newman, supra, note 7 at 125-26. 
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commences CRS involvement with a community.21 The agency is 
notified by public or private organizations, individual members of 
the public, or through the media, CRS itself discovers potential or 
actual disputes in communities.22 These alerts are then evaluated 
depending on the severity of the dispute given its potential for 
violence or increased tensions.23 If the CRS concludes that the 
dispute is potentially dangerous or likely to increase, the agency 
will conduct an assessment.24

CRS assessments intend to determine whether or not the 
conflict is appropriate for CRS intervention. 25 Conflicts are 
evaluated based upon the following criteria: “(1) [l]ikelihood that 
the conflict will be resolved peaceably without CRS intervention; 
(2) [l]ikelihood that conciliation, mediation or advice will resolve 
the dispute; (3) [t]he importance of the conflict, relative to others 
in which CRS is, or may become, an intervenor.”26  Next, and if 
necessary, the agency can initiate a community tension appraisal, 
which is a thorough assessment of a particular community’s level 
of tension (specifically racial and ethnic) and potential methods for 
the reduction of such tensions.27 These appraisals are ordered by 
one of the ten CRS Regional Directors depending upon the 
relevant geographic area of the conflict.28

Following the assessment or appraisal phase, the CRS may 
provide recommendations that could be effective in calming 
tensions and voluntarily resolving the conflict. 29

                                                        
21 Id. at 126.

22 Id.  

23 Id.  

24 Id.  

25 Id.

26 Id.

27 Id.

28 Id.
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Recommendations can be sent to a variety of potential parties or 
participants including “the disputants, mayors, police chiefs, 
superintendents of schools, or to any parties that CRS believes 
could act to resolve the dispute amicably.”30  The CRS might offer 
its services as a conciliator or mediator if deemed appropriate, 
however parties can reject these, or any services.31

1. CRS & Mediation
  

The mediation or conciliation of parties occurs following a 
CRS assessment. 32  In CRS mediations, conciliation specialists
play a “third-party role in voluntary negotiations by incorporating 
standardized and established mediation procedures. 33 These 
specialists are trained in helping communities identify their 
differences and create strategies to resolve their issues and 
concerns.34 Their goals in mediation are to establish a framework 
that helps communities resolve conflicts, form a mutual trust, and 
independently thwart and resolve later conflicts.35  Mediations are 
not used to assess who is wrong and who is right;36 the conciliation 
specialists are not judges, advocates, or attorneys for any of the 
parties.  CRS mediators do not have law enforcement authority, 
nor does the agency investigate or prosecute cases, or impose 

                                                                                                                            
29 Id.  

30 Id. at 126-27.

31 Id. at 127.  If parties reject the CRS’ services, the agency often recommends 
the case to another agency, like the Civil Rights Division of the Department of 
Justice.  Id.

32 Id.

33 Community Relations Service, Annual Report 2013, UNITED STATES 
DEPARTMENT OF JUSTICE, 11 (accessed April 28, 2015) 
http://www.justice.gov/sites/default/files/pages/attachments/2014/08/20/2013_a
nnual_report.pdf.

34 Id.

35 Id.

36 Id.
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solutions. 37 The mediators merely facilitate negotiations and 
frequently memorialize the results of a community’s mediation in a 
document, like a Memorandum of Understanding, Resolution, 
Community Pact, Mediation Agreement, or Ordinance.38 Further, 
CRS mediators are prohibited from disclosing confidential 
information and required by law to orchestrate their activities in 
confidence.39

There is some evidence of success in the resolution of 
disputes through the use of CRS mediators, although the numbers 
are inconsistent.  According to a 1987 CRS Annual Report, the 
agency once reported that 2,046 alerts were filed, and 1,606 
assessments processed. 40 Out of the 1,208 conciliation cases 
conducted, 806 were closed.41 That same year, the CRS reported 
that fifty-seven cases were mediated, with twenty-seven of those 
cases resulting in a mediated agreement. 42   Conversely, the
agency’s 2013 annual report is framed a bit differently.  The CRS’ 
Annual Report states that the agency “completed 693 cases 
throughout the United States and its territories.”43  It is unclear 
                                                        
37 Community Relations Service, CRS Fact Sheet, UNITED STATES DEPARTMENT 
OF JUSTICE (accessed April 29, 2015) 
http://www.justice.gov/archive/crs/pubs/crsfacts-102001.htm.

38 Community Relations Service, Annual Report 2013, UNITED STATES 
DEPARTMENT OF JUSTICE, 11 (accessed April 28, 2015) 
http://www.justice.gov/sites/default/files/pages/attachments/2014/08/20/2013_a
nnual_report.pdf.

39 Community Relations Service, CRS Fact Sheet, UNITED STATES DEPARTMENT 
OF JUSTICE (accessed April 29, 2015) 
http://www.justice.gov/archive/crs/pubs/crsfacts-102001.htm.

40 Id. at 125-26.

41 Id. at 126. 

42 Id.

43 Community Relations Service, Annual Report 2013, UNITED STATES 
DEPARTMENT OF JUSTICE, 31 (accessed April 28, 2015) 
http://www.justice.gov/sites/default/files/pages/attachments/2014/08/20/2013_a
nnual_report.pdf. This figure reflects a drop in cases in comparison to the CRS’ 
completion of 728 cases throughout the United States and Puerto Rico in 2012.  
See Community Relations Service, Annual Report 2012, UNITED STATES 
DEPARTMENT OF JUSTICE, 3 (accessed April 28, 2015) 
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whether this figure encompasses alerts, conciliation, mediation or 
community tension appraisals in total or individually. Nonetheless, 
one of the CRS’ priorities during the 2013 fiscal year was to 
increase the number of mediated agreements produced for and by 
communities, and between October 1, 2012 and September 2013, 
the CRS led communities through the development of fifty-four 
mediated agreements. 44 Unfortunately, the number of mediated 
agreements from the previous year is not included in the CRS’ 
2012 Annual Report for comparison. 

  2. CRS in Ferguson 

 On August 18, 2014, Attorney General Eric Holder issued a 
press release stating that the Department of Justice’s full resources 
were being committed to the federal civil rights investigation of 
Michael Brown, including the dispatching of the Community 
Relations Service to Ferguson. 45 Michael Brown, an eighteen-
year-old African American teen, was shot and killed by Officer 
Darren Wilson on August 9, 2014 in Ferguson, MO.46 Exactly how 
the encounter began is in dispute, but what is not in dispute is that 
Brown was unarmed and his body lied in the street for four hours 
after the incident. 47  Protests, both peaceful and violent, began 
almost immediately following the shooting and climaxed upon the 
                                                                                                                            
http://www.justice.gov/sites/default/files/crs/legacy/2013/07/22/crs-fy2012-
annual-report.pdf.

44 Community Relations Service, Annual Report 2013, UNITED STATES 
DEPARTMENT OF JUSTICE, 31 (accessed April 28, 2015) 
http://www.justice.gov/sites/default/files/pages/attachments/2014/08/20/2013_a
nnual_report.pdf.

45 Office of the Attorney General, Attorney General Statement on Latest 
Developments in Federal Civil Rights Investigation in Ferguson, MO, UNITED 
STATES DEPARTMENT OF JUSTICE (August 18, 2014) 
http://www.justice.gov/opa/pr/attorney-general-statement-latest-developments-
federal-civil-rights-investigation-ferguson-mo.

46 Tracking the Events in the Wake of Michael Brown’s Shooting, N.Y. TIMES
(Nov. 24, 2014) http://www.nytimes.com/interactive/2014/11/09/us/10ferguson-
michael-brown-shooting-grand-jury-darren-
wilson.html?_r=0#/#time354_10512. 

47 Id.
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police’s heavy-handed response, which included military-style 
weapons and artillery, curfews, and even the dispatch of the 
National Guard. 48  Brown’s death sparked a nationwide debate 
over the excessive use of police force and civil rights violations 
against communities of color.49  Eric Holder framed the purpose of 
the CRS’ deployment as “to convene stakeholders whose 
cooperation is critical to keeping the peace.”50  Thus, the CRS 
would employ their primary roles as mediators, facilitators, 
trainers, and consultants to identify and organize key individuals or 
groups within the Ferguson conflict for a conversation.  

II. ANALYSIS

Somewhere and somehow, the intentions and operations of 
the CRS have been lost in translation since landing in Ferguson.
Despite the agency’s foundation in the Civil Rights Act of 1964 
and purpose of eradicating challenging conflicts and tension across 
the country, it is still depicted as a biased, impartial and duplicitous 
organization.  This section focuses on the CRS’ involvement in 
Ferguson, MO by identifying and refuting both natural and
publicized assumptions regarding the CRS. 

A. Assumption #1

a. The Department of Justice’s close connection 
to the CRS creates a conflict of interest 
cutting against Ferguson protestors.

                                                        
48 Id.
49 John Eligon and Michael S. Schmidt, In Ferguson, Scrutiny on Police Is 
Growing, N.Y. TIMES (Aug. 20, 2014) 
http://www.nytimes.com/2014/08/21/us/in-ferguson-scrutiny-on-police-is-
growing.html?action=click&contentCollection=U.S.&module=RelatedCoverage
&region=Marginalia&pgtype=article.

50 Office of the Attorney General, Attorney General Statement on Latest 
Developments in Federal Civil Rights Investigation in Ferguson, MO, UNITED 
STATES DEPARTMENT OF JUSTICE (August 18, 2014) 
http://www.justice.gov/opa/pr/attorney-general-statement-latest-developments-
federal-civil-rights-investigation-ferguson-mo.
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The first, and likely, most natural assumption regarding the 
CRS is that its close connection with the Department of Justice 
compromises the agency’s neutrality due to the inherent 
assumption that the CRS is a representation of the Department, the 
State, and law enforcement; thus, why would protestors 
challenging the government’s continued failure of African 
American and minority communities cooperate with yet another 
government entity?  The foundational issue in this assumption is 
that the CRS operates as a government agency.  The agency is 
funded and essentially employed by the Department of Justice.  
The Director of the CRS is appointed by the President with the 
advice and consent of the Senate for a four-year term.51 As with 
any appointment, the selection of the CRS Director must rely on 
bipartisan nomination commissions, but ultimately, the President 
would likely choose someone aligned and integrated into his or her 
political circle and ideology. Because of this alignment, there is a 
chance that the Director could avoid or address national conflicts 
either consistent with the President’s agenda or based upon
presidential influence during the assessment stage of the CRS 
vetting process.   

Moreover, the Department of Justice also has a hand in 
whether the agency receives future, increased funding.  According 
to § 2000g-2 of the Civil Rights Act of 1964, the CRS may request 
additional funds from the Department of Justice as necessary to 
respond to certain conflicts. 52 “There are authorized to be 
appropriated to the Department of Justice, including the 
Community Relations Service, for fiscal years 2010, 2011, and 
2012 such sums as are necessary to increase the number of 
personnel to prevent and respond to alleged violations of section 
249 of title 18, United States Code, as added by section 4704 of 
this division.”53 This means that the Department of Justice is the 
gatekeeper to additional funds as required by the CRS to combat 
violations of civil rights.  Thus, between the appointed CRS 

                                                        
51 Community Justice Service, Legislative Mandate, UNITED STATES 
DEPARTMENT OF JUSTICE (accessed April 29, 2015) 
http://www.justice.gov/crs/legislative-mandate.

52 Id.

53 Id.
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director and DOJ-held funding, there appears to be an incentive for 
CRS mediators to try to stay in the Department’s good graces by, 
perhaps, favoring the interests of the State. 

b. To the contrary, Ferguson protestors seem to 
be participating with the CRS without much 
hesitation.

However, it appears that the CRS is making significant, 
positive contributions to Ferguson using impartial, effective 
communication. First, any hint of advocacy or partiality would 
contravene the CRS’ legislative mandate. CRS members are 
statutorily prohibited from performing investigative or 
prosecutorial functions and are even susceptible to criminal, 
misdemeanor charges, up to a $1,000 fine or imprisonment up to 
one year if found in violation.54 As current CRS Director Grande 
Lum has stated, the goal of the agency “isn’t to make arrests or file 
lawsuits, but to give all sides a private place to talk, and, hopefully, 
solve their own problems.”55 The CRS believes that the longest-
lasting solutions are those reached when people resolve their own 
conflicts.56  Overall, the unit merely strives to provide a forum for 
“people to speak” as opposed to imposing hidden, or not so hidden, 
agendas upon them. 

Second, reports from CRS discussions between community 
leaders in Ferguson reflect a satisfaction with the fairness of their 
process.  In September 2014, the CRS organized a community 
meeting where “hundreds of local residents gathered” to discuss 
the future of the St. Louis suburb following weeks of protests.57

                                                        
54 Id.

55David Hunn, The Justice Department’s soft side: How one federal agency
hopes to change Ferguson, ST. LOUIS POST-DISPATCH (Oct. 12, 2014) 
http://www.stltoday.com/news/local/govt-and-politics/the-justice-department-s-
soft-side-how-one-federal-agency/article_591a2e64-7dd1-5008-b300-
0ab9ad8b9168.html. 

56 Id.
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Thus, the Department of Justice connection was not enough to 
sway a significant number of residents from attending.  Although 
the meeting was confidential and closed to non-residents of 
Ferguson, several participants discussed their general optimism 
with the process to The Huffington Post. 58  Many participants 
“were generally encouraged by the” conversation at the 
meetings. 59   When asked about the meeting, Josh Renaud, a 
resident of Ferguson who also works as a journalist for the St. 
Louis Post-Dispatch stated, “[a]s a resident, I like [the] tenor of 
[the] meeting, glad people felt free to speak honestly, openly.  As a 
journalist, wish reporters had been allowed in.” 60 Renaud’s 
comments reflect an understanding that the CRS was capable of 
facilitating a free, open dialogue despite his bias as a member of 
the press in favoring disclosure. 

B. Assumption #2

a. The CRS is emboldening the Ferguson 
protestors. 

Conversely, and perhaps ironically, the more publicized 
and popularized assumption is that the CRS’s neutrality is 
compromised in that the agency favors the protestors of Ferguson.  
Several news outlets have reported that the CRS’ purpose in 
Ferguson is to “justify the grievance mentality and to empower and 

                                                                                                                            
57 Ryan J. Reilly and Mariah Stewart, Ferguson Residents Generally Optimistic 
After First Closed-Door DOJ Meeting, THE HUFFINGTON POST (Sep. 23, 2014) 
http://www.huffingtonpost.com/2014/09/23/ferguson-doj-
meeting_n_5866016.html.   

58 Id.  

59 Id.

60 Id.  Others stated that “[a] lot was accomplished tonight.  A lot of good things 
were said tonight.  The biggest thing that was mentioned is that we as a 
community need to come together as one.  Because there’s no black, there’s no 
white, there’s no Hispanic.  We are all one community.  We all need to rally 
around the flagpole.  We have to work a little harder to make this a better 
community. . . . This town hall meeting was more comfortable than others. . .” 
because “everyone seemed as though they were working toward the same goal”  
Id.
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to enable it.” 61 Some reports state that the CRS is “spreading 
resentment and hostility among the Ferguson protestors” by 
suggesting that Michael Brown’s death “had racial overtones” and 
“was racially motivated.” 62   These assumptions have naturally 
evolved into the assumption that in addition to the CRS, the 
Department of Justice is dually supportive of all protestors and 
their “race-based” initiatives.  CRS alerts raised by the NAACP for 
Ferguson have been manipulated to reflect “Justice Department 
employees dropping everything to rush to the side of the far-left 
NAACP.”63 Statements from Eric Holder like “I am the attorney 
general of the United States, but I am also a black man” suddenly 
allude to a “Holder cover-up” for the Department’s support of
rioting and anti-law enforcement sentiments. 64

b. There is little support for this assumption.

Despite these assumptions, there is no hard evidence that 
the CRS aims to bolster Ferguson protestors, specifically; however
the agency has previously received accusations of “racial 
favoritism.”65  In 2013, former CRS director Ondray Harris told 
The Daily Caller that the agency is conflicted “between being 
mediators versus being advocates.” 66 Harris, who is African 
American, joined the CRS during the George W. Bush 
administration in 2007 and left in 2010 citing pressure from his 
appointers to prioritize “pro-black” agendas.67 Harris stated that 

                                                        
61 Bremmer, supra, note 1; see also note 3.

62 Id.

63 Documents Obtained by Judicial Watch, supra, note 3. 

64 Id.

65 See Patrick Howley, Former DOJ Official: Civil Rights unit sent to mediate 
anti-Zimmerman protests has history of advocacy, THE DAILY CALLER (July 21, 
2013) http://dailycaller.com/2013/07/21/former-doj-official-civil-rights-unit-
sent-to-mediate-anti-zimmerman-protests-has-history-of-advocacy/?print=1.

66 Id.

67 Id.  
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some of the agency’s employees felt “more of an allegiance to the 
people they perceive to be discriminated against than to the law, 
the government, or even the CRS mandate.”68  Thus, allegations of 
CRS bias did not originate in the Ferguson era of racial conflict.

Nonetheless, the circumstances surrounding the Harris 
interview are tenuous, at best.  Harris’ tenure as CRS director 
ended nearly five years ago.  The former director also left shortly 
after the inauguration of President Obama, an entirely fresh
administration whose agenda surely differs from that of President 
Bush.  Moreover, Harris was previously employed by the United 
States Department of Justice as the Deputy Chief of Employment 
Litigation for two years, and for five years in Virginia as an 
Assistant Attorney General.69 Harris is just as vulnerable to bias 
leaning towards government agencies and law enforcement as his 
political appointers with agendas of their own. Therefore, Harris’ 
statements regarding the CRS do not necessarily reflect the current 
state of the agency under its Democratic administration, and Harris 
himself might be susceptible to bias given his previous 
employment for varying iterations of the State.

Additionally, complaints that the CRS “has done nothing to 
calm the Brown supporters”70 are consistent with expected actions 
of neutral mediators.  If the CRS did encourage “Brown 
supporters” or protestors to stop protesting, this would violate their 
duties to remain impartial and allow communities to solve their 
own problems.  Such actions would essentially support 
conservative news outlets and the anti-protest majority by 
imposing solutions that are not their own upon them.  If when the 
media calls the CRS “resentment-creators,” they mean that the 
agency is listening to all parties involved in the conflict, then this 
is precisely what we want the agency to be doing.   

                                                        
68 Id.  Harris went on to say that this would not “change regardless of what 
political party controls the White House.  The heads of the agency will change, 
and they will bring their own politicals with them, but the employees are always 
going to come to this kind of agency with the same kind of viewpoints or bias.  
It’s headquarters’ job to rein in the career employees out in the field.” Id.

69 Ondray T. Harris, LinkedIn (accessed May 1, 2015) 
https://www.linkedin.com/pub/ondray-t-harris/8/9b/6a2.

70 Bremmer, supra, note 1.
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C. Assumption #3

a. The CRS is a “stealthy and powerful” 
organization. 

The last common assumption regarding the CRS is that the 
agency operates as stealthy, wealthy and powerful organization.  
For example, a Judicial Watch article stated that the CRS 
“reportedly has greatly expanded its role under President Barack 
Obama.” 71 The article also stated that “taxpayers were billed 
$15,000 on travel to send eight CRS agents (including the CRS 
Director and Deputy Director) to Ferguson between August 10 and 
September 3.”  On a surface level, this is further evidenced by the 
media’s use of the terms “marshals”72 and “coaches.”73 But even 
deeper than that, the media interprets the confidentiality of the 
CRS process as an attempt to shield “secretive” meetings and 
deceive the public by advocating for alternative, political agendas.
Another article was critical of the agency’s refusal to “comment on 
the CRS workers or what exactly they are doing.” 74 But these 
articles greatly misrepresent the actual underpinnings and 
operations of the CRS. 

b. The CRS must be stealthy, but wealthy it is 
not.

It is true that the CRS is a stealthy organization in that its 
proceedings are always confidential.  However, there is no 
evidence that the agency possesses covert or clandestine intentions.
Quite the contrary, participants have cited positive experiences 
with the agency free of leading or suggesting influence.75 The 
confidentiality of the CRS process is essential to guarantee good-

                                                        
71 Documents Obtained by Judicial Watch, supra, note 3. 

72 Ross, supra, note 3.

73 Snyder, supra, note 2.

74 Bremmer, supra, note 1.

75 See Part II.A.(b), supra, at 8-9.
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faith negotiations and protection for the parties involved. The 
agency once elaborated that “[i]f you’re being recorded and the 
words that you say may come back to haunt you on any social 
media platform or any other way, it’s not fair to the people that are 
here. . . . Nobody wants to say something controversial or honest 
and have it recorded.”76 Confidentiality creates an added incentive 
for parties to participate honestly and openly about extremely 
sensitive topics and this veil of secrecy largely contributes to the 
agency’s effectiveness.

It is also true that the agency’s reach has substantially 
expanded under President Obama.  However, the media fails to 
provide any context regarding this change.  In October of 2009, § 
249 of the Civil Rights Act of 1964 was amended to expand the 
definition of federal hate crimes to include crimes “based on the 
victim’s actual or perceived sexual orientation, gender, gender 
identity, or disability.”77  Federal law did not previously provide 
any authority for the protection of these categories of cases,78 so 
the passage of this law allowed the CRS to pursue cases of this 
nature in addition to racial, religious and national origin.  Thus, 
only the categories of protected classes afforded federal funds for
CRS involvement expanded; the agency’s “powers” or actual 
responsibilities did not increase as alluded to in the media.  

Additionally, despite the agency’s connections to the 
Department of Justice, the CRS has limited resources.  The agency 
operates on only $12 million per year for the operation of fourteen 

                                                        
76 Ryan J. Reilly and Mariah Stewart, Ferguson Residents Generally Optimistic 
After First Closed-Door DOJ Meeting, THE HUFFINGTON POST (Sep. 23, 2014) 
http://www.huffingtonpost.com/2014/09/23/ferguson-doj-
meeting_n_5866016.html.   

77 Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act (HCPA), 
What You Need to Know, ANTI-DEFAMATION LEAGUE (accessed May 2, 2015) 
http://www.adl.org/assets/pdf/combating-hate/What-you-need-to-know-about-
HCPA.pdf.  See also Community Justice Service, Legislative Mandate, UNITED 
STATES DEPARTMENT OF JUSTICE (accessed April 29, 2015) 
http://www.justice.gov/crs/legislative-mandate.

78 Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act (HCPA), 
What You Need to Know, ANTI-DEFAMATION LEAGUE (accessed May 2, 2015) 
http://www.adl.org/assets/pdf/combating-hate/What-you-need-to-know-about-
HCPA.pdf.  
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local and regional offices, ten Regional Directors and at least fifty
Conciliation Specialists.79 Specifically, this $12 million includes 
operating expenses including, but “not limited to, payroll for its 61 
permanent positions; travel expenses to enable CRS’ conciliation 
professionals to respond in person to requests for assistance from 
state and local units of government, private and public 
organizations, and community groups; and funding for normal 
operations (e.g. information technology, communications, 
equipment, supplies, etc.).” 80   Furthermore, the CRS does not 
charge anything to participants for its services.81  Thus, it cannot 
be said that the CRS operates on unlimited funds flowing freely 
from the Department of Justice.

CONCLUSION
  

Despite negative publicity in the press, the Community 
Relations Service illustrates how a small federal agency with 
limited resources can work together effectively with state and local 
officials to provide valuable expertise in tense and challenging 
environments.  Although the CRS’ close connections to the 
Department of Justice might leave Ferguson protestors weary of 
trusting another government entity, it appears, to the contrary, that 
the agency has made significant movement within the community.  
Additionally, while conservative media outlets depict the CRS as 
powerful, wealthy advocates for the protestors with resources to 
spare, the agency actually functions on a limited budget as 
facilitators of the mediation process.  While the confidential nature 
of the agency does not lend itself to a public understanding of who 
they are and what they do, this should not detract from its ability to 
effectively mediate disputes.

                                                        
79 Community Relations Service, FY 2013 Performance Budget: Congressional 
Submission, UNITED STATES DEPARTMENT OF JUSTICE (2013) 
http://www.justice.gov/sites/default/files/jmd/legacy/2014/01/07/fy13-crs-
justification.pdf.

80 Id.  

81 Community Relations Service, CRS Mediation of Community Racial Disputes 
and Conflicts, UNITED STATES DEPARTMENT OF JUSTICE (accessed May 1, 2015) 
http://www.justice.gov/sites/default/files/crs/legacy/2012/12/17/med-comm-
racial-disp.pdf.
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In order for the CRS to successfully continue mediating 
conflicts across the country, the media needs to reevaluate its 
coverage of the agency.  Coverage of CRS mediations should 
either become prohibited, or coverage that is allowed of these 
cases should remain impartial.  Otherwise, continued negative 
publicity will undermine the positive work of the CRS and impede 
future progress as later challenging conflicts arise.
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REPAVING THE LEGAL SYSTEM: STEPPING 
AWAY FROM THE COURTS AND MOVING 

TOWARDS MEDIATION TO SOLVE LAND USE 
DISPUTES  

 
Cory Baker 

 
I. Representing Entire Communities – Mediation used in 
Land Use Decision-Making   
 
 A. Why Use Mediation in Land Use? 
 
 Whether disputes arise over public resources, new 
regulations proposed by a Planning Commission, or a new 
development planned to occupy Town Square, mediation allows 
community members to set the structure of the discussion, which 
diffuses power disparities to create an even playing field.  Whereas 
litigation offers only objective rules and standards, mediation 
focuses on the subjective issues that the court system often 
neglects.  Mediation allows parties to focus on the current issues, 
and draw up solutions specific to their unique situation.  Mediation 
offers something more to gain—a chance to settle instead of going 
to trial—and is best used if each party has something it can offer 
the other side.1  Whether there is an existing relationship between 
parties, or where future dealings are at stake, mediation allows the 
parties to readdress the concerns that may not have been voiced 
during a public hearing.  Where a decision is uncertain and the 
parties feel the need to maintain control over their town, mediation 
provides a “safety zone;” to discuss the issues from where they 
stem, and to redirect the parties’ thinking from competitive 
towards a more integrative style.  Ultimately, mediation gives the 
parties the power to decide what will determine their success in the 
process.  

                                                        
 1 See Edith. Netter, Using Mediation to Resolve Land Use 
Disputes, 15 Zoning & Plan. L. Rep. 25, 27 (April 1992) 
(discussing the importance of alternative methods of bargaining 
and solving land use decisions). 
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 Considering the following hypothetical, mediation is often 
the most viable solution, whether looking at a situation through a 
legal or public policy lens:2  
 
 A developer submits an application for a controversial 
development approval, which the surrounding community is 
strongly opposed to.  The community argues that adding twenty-
five residential buildings to the town will upset its tranquil 
character.  The developer has been approved to build, but 
contention over this new development is unending.  The 
community voices opinion that the number of units built will 
contribute to overcrowding, as well as noise and traffic congestion.  
Since many community members agreed not to oppose the project 
if it was built on a smaller scale, the city planner suggested 
mediation, in order to find a compromise to the issue.  Following 
the mediation, the developer agrees to revise the plan to constitute 
a mix-use development, including only ten units at a new site 
location.  Subsequently, the neighbors agree to this project because 
it is less dense, there will be more recreational space, and the site 
reflects the characteristics of the community. 
 
 While most mediations are more complicated than the 
above-mentioned scenario, this example shows the benefits of 
collaboration.  Had this issue gone to trial, there is no clear 
determination who would have won, and both parties might have 
been worse off.  Solving this controversial development problem 
required cooperation, and a focus on mutual gain; one that 
encompassed the interests of both sides.  Focusing beyond the 
legal positions of either side, the project was built as planned, 
while sustaining the community’s interests and desires.  Through 
mediation, the parties were able to work together, and use 
transformative-style bargaining to reach a mutual agreement, and 
establish a relationship for the future.  
 
 B. Facilitating Land Use Disputes – Cutting Costs and 
Time  
 
 Land use decisions often require months, if not years of 
planning, and become increasingly complicated, as more and more 

                                                        
 2 Id. 
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parties become involved.  The increasingly controversial nature of 
land use regulations and property law have led to an “explosion of 
litigation”3 over many highly contentious disputes, and “like other 
forms of litigation, land use litigation has caused delays in project 
implementation.”4  Stepping out of the court room, and resolving 
controversial decisions through mediation would result in better 
outcomes for all parties: advancing project implementation; 
addressing issues in a timely manner; and promoting community 
growth.   Mediation “lead[s] to a mutually agreeable 
compromise or settlement,”5 which saves municipalities from the 
costs and frequent delays of litigation.  However, despite the 
evident advantages of mediation, it still is not used as frequent as it 
should be. 
  
 Today, land use disputes come in all sizes and shapes, 
“occur[ing] between communities and their decision makers . . . 
and between organizations and the public.”6  Disputes arise when 
organizations (i.e. a contractors, developers, or corporations) enter 
into communities and propose building plans that directly hinder 
the interests and needs of the public (i.e. communities, housing 
associations, or local clubs and unions).  On the surface, these 
disputes involve the parties’ positions: one party desiring to 
develop the land for business, and the other desiring to stop 
development to preserve the town.  A prudent mediator focuses on 
separating the people from the problem, which requires the 
mediator to dig below the surface of the legal dispute.   
 
 Digging below the surface, and uncovering fundamental 
issues leads to long-term reconciliation, rather than a solution that 
appeases the parties’ temporary concerns.  Digging below the 
surface means focusing on the varying needs, motives, and values 

                                                        
 3 DANIEL P. SELMI, JAMES A. KUSHNER & EDWARD H. 
ZIEGLER, LAND USE REGULATION: CASES AND MATERIALS 578 (4th 
ed. 2012). 
 4 Id. 
 5 Id.  
 6 SUSAN L. CARPENTER & W.J.D. KENNEDY, MANAGING 
PUBLIC DISPUTES: A PRACTICAL GUIDE FOR GOVERNMENT, 
BUSINESS, AND CITIZENS’ GROUPS 3 (John, Wiley & Sons, Inc., 
2001). 
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affecting collaboration.  Mediation draws attention away from 
“what seems to be the substance of the controversy,”7 and moves 
towards ways to rebuild or foster relationships.  Facilitating 
mediation requires a thorough understanding of the situation, 
beyond what is floating on the surface, thus, allowing parties to 
address specific components of a dispute to create lasting 
solutions.8 
 
 A wise mediator balances his or her obligation to the client 
with the integrity of the process.  When a mediator is expected to 
serve the interests of an entire community, the dynamic of 
mediation changes.  Large groups often consist of individuals who 
hold contending views: some in favor of a certain land use 
decision; some opposed; and some who fall in between.  
Regardless of the differing views of a group, it is important that the 
mediator interacts with the parties in a manner that balances the 
group’s overall commitment to the mediation itself.  As mediators 
continue to shuttle diplomacy between clients, the mediator must 
understand that everything he or she does is geared towards the 
parties shaking hands at the end of the day.  However, this will 
only occur if both parties are committed to reaching an agreement 
that accounts for the needs and interests of all the individuals 
involved.    
 
II. Promoting the Advantages and Alleviating the 
Disadvantages of Mediation 
 
Advantages: Mediation as an Effective Tool 
 
 Whether mediation is implemented early in the decision-
making process, or after concessions have already been exchanged, 
mediation offers the following advantages:  (1) positions have not 
hardened—at this moment, it becomes easier for parties to engage 
in joint problem solving;  (2) improved communication and 
creative problem solving—since public hearings do not offer 
opportunities for meaningful dialogue, the parties are actually able 
to showcase their positions for the benefit of the mediation;  (3) 
cost savings—if parties are invested in the process, and a 

                                                        
 7 Id. at 71. 
 8 Id. 



American Journal of Mediation  	 Vol. 9, 2016

106

 
 

settlement is reached, each party feels that the ultimate decision is 
satisfactory, and parties will draw back from litigation;  and (4) 
improved community relationships—if the parties are satisfied 
with the outcome, they are more likely to work cooperatively in the 
future. 9   Mediation offers more than just an agreed-upon 
solution—mediation addresses the wants, needs, hopes, and desires 
of a community, and packages these critical interests and values 
into more appealing aspects than the court-system can offer. 
 
Disadvantages: Problems that can be fixed  
 
 Just as every well-oiled machine has its hiccups, which 
requires occasional fixes and repairs, mediation similarly requires 
the same maintenance and care.  One problem with complex land 
use issues is difficulty in including everyone in the discussion—
essentially eliminating mediation privileges from community 
members.  This leads to lack of confidence in the process, that is: 
non-present community members do not have full assurance that 
decision-makers will adequately represent their interest; or 
representatives may not accept the recommendation that arises out 
of the mediation process.  Nevertheless, a mediator can establish 
trust and rapport that generates confidence in the mediator and 
confidence in the system.  By doing so, the mediator can best 
promote the public’s interest, rather than just solving the problem 
for the sake of a solution.  Thus, by establishing trust and instilling 
confidence in community members, the parties feel that their voice 
is heard, whether or not they are physically present at the 
mediation.   
 
III. Overcoming Obstacles in Mediation: Serving the 
Interests of the Whole Town 
 
Seeking Adequate Representation – Satisfying the Needs of 
Everyone 
 
 When representing large parties, the mediator must be 
sensitive to the interests and needs of both sides, as well as the 
impacts a particular decision will have on the future.  But how can 
the mediator best serve the public’s interests, when only a few 

                                                        
 9 Netter, supra note 1 at 27-28. 
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individuals are present during the actual mediation?  When land 
use regulations are disputed on a local level, state statutes often 
mandate a public hearing, giving individuals a voice in a particular 
planning process.  However, there is concern whether mediation 
shuts out the voice of the public, since public hearings are not 
always held prior to mediation.  While mediation will not 
necessarily invite the entire public to join in conversation, 
mediation remains advantageous for land use regulation, because it 
is “absent of legal constraints,” and “local officials can effectively 
work with mediators to creatively solve local land use disputes.”10 
   
 While the role of the local official is important in that he or 
she embodies the public’s “voice,” the mediator’s perception of the 
local official plays an even more significant role.  It is the duty of 
the mediator to gather from representatives, what the true concerns 
of the public are.  If a mediator believes a representative is not 
adequately speaking for a party, it changes the way the mediator 
handles the discussion.  Concerns also arise from the 
representative’s standpoint, in that he or she does not want to be 
held entirely accountable if a decision is not met, or if a decision 
does not meet the needs of every single individual.  However, the 
mediation model provides the parties with protection from these 
“legislative or judicial handcuffs,” by “guarantee[ing] each party 
[provides] input into the decision making process, allow[ing] each 
party to raise concerns beyond those that might be reflected in any 
[legal] document.” 11   Further, while a comprehensive plan or 
zoning ordinance cannot anticipate all the interests of the 
community, mediation encourages compromise, as to 
accommodate the community’s concerns.  Unlike litigation, 
mediation provides protection that “shape[s] and discipline[s] 
municipal decisions,” 12   rather than just providing judicial 
oversight.  Using a system that searches for solutions beyond the 

                                                        
 10 Stewart E. Sterk, Structural Obstacles to Settlement of 
Land Use Disputes, 91 B.U. L. Rev. 227, 246 (2011) (highlighting 
that the mediation model provides the ability to piecemeal changes 
that reach the “heart of land use regulation,” ultimately 
“require[ing] decision makers to take careful account of a number 
of values [when] making individualized decisions.). Id. at 250. 
 11  Id. at 251.   
 12 Id. at 253. 
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law, provides a more flexible environment, where the parties can 
think more creatively, and seek mutual gain beyond the objective 
constraints of the court system. 
 
 B. Participation in the Process – Necessity for 
Legitimacy  
 
 Public hearings are vital to land use decision-making, since 
they give communities an opportunity to “participate”13 in the 
process, essentially devising solutions that incorporate the overall 
needs of the public.  While this model works well in the decision-
making process, this same method of recourse does not regularly 
occur before mediation.  Although mediation only offers indirect14 
participation, the public is still be able to contribute with help of 
the mediator.  An effective mediator recognizes that "participation 
by all interested parties is critical—both because participation itself 
may be a value, and because participation generates information 
that permits officials to make more informed decisions.”15  Since 
land use decisions operate to ensure adequate involvement from all 
parties, mediators ensure the voice of the public is present during 
mediation, whether the individuals are sitting at the table or not.  
 
 Since individual community members are indirectly 
involved, the mediator must actively listen, and recognize what 
interests are being communicated.  Crucial to the effectiveness of 
mediation is the ability for a mediator to understand the concerns 
of the community and guide the parties towards practical options.  
By understanding the root of the issue, and the affects a particular 

                                                        
 13 Id. (“Participation is the mechanism for transforming 
land use regulation from a zero-sum game to one where the 
interests of multiple parties can be accommodated. Judicial review 
retains a role within the mediation model, but the focus of judicial 
review is on ensuring that all parties have had an opportunity to 
participate in the decision making process, not on evaluating the 
merits of the municipality's decision.”). 
 14 In this context, indirect participation simply means that 
the interests and concerns of the community were voice previously, 
and are recorded by the local officials.  Thus, the public’s concerns 
are then directly addressed during mediation.  
 15 Sterk, supra note 6 at 253.  
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decision will have on the community, the mediator can promote 
solutions that reflect the community’s desires.  Being keen to who 
is representing the community, and zealously advocating for 
mutual gain, the mediator ensures the community is heard. 16  
When parties create sufficient value, well beyond what any of the 
parties expected at the outset of the dispute, there should be no 
problem working out an acceptable distribution of the value 
created.17  Participation involves collaboration, so that decisions 
can be formed to “restructur[e] regulatory processes and 
agreements to further public goals of efficiency, fairness and long-
term [goals].”18 
 
IV. Conclusion: Creating a More Inclusive System in the 
Future  
 
 The future of mediation requires more public involvement, 
where “the mediator may invite [and parties may suggest] other 
relevant stakeholders to attend.”19  While the overarching goal of 
mediation is to allow all relevant parties to engage, affected parties 
can only participate in the process if invited, 20   which often 
excludes absent parties from the agreement.  Although mediation 
can be used to solve disputes in more creative ways, dispute 
resolution in land use contexts is limited to certain circumstances, 

                                                        
 16 ROBERT H. MNOOKIN & LAWRENCE E. SUSSKIND, 
NEGOTIATING ON BEHALF OF OTHERS: ADVICE TO LAWYERS, 
BUSINESS EXECUTIVES, SPORTS AGENTS, DIPLOMATS, POLITICIANS 
AND EVERYBODY ELSE 53 (Sage Publications, Inc., 1999) 
(regarding the shifting role of agents in interest-based negotiations, 
this article hinges on the element of trust, that “[i]f representatives 
are trusted by constituents, they will be better able to create value, 
but the more extensively that they are involved in creating value, 
the harder it is to persuade constituents that these activities are 
appropriately advancing their interests.”). 
 17 Id. 
 18 Alejandro Esteban Camacho, Mustering the Missing 
Voices: A Collaborative Model for Fostering Equality, Community 
Involvement and Adaptive Planning in Land Use Decisions 
Installment Two, 24 Stan. Envtl. L.J. 269, 277 (2005). 
 19 Id. at 290. 
 20  Id. (emphasis added) 
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and may not be the best method in every case.  Nevertheless, 
mediation is an invaluable stride towards building more open and 
collaborative land use regulation processes.21 
 
  Mediating on behalf of others requires us to realize that as 
humans, “we are inherently great; we are just no longer solution 
driven.”22  What needs to be done is to start finding reasonable 
solutions to our problems; that is, using dispute resolution for 
mutual gain.  But we all have to be on the same page—our policy 
makers, our industries, our attorneys, our businesses, and our 
people.  However, none of us have been on the same page.  
Currently, there is hesitation to branch away from the law, and it is 
not an issue about the system; “it is that no one seeks mediation as 
the first option.  Everybody has his or her agenda.  Take a look 
around and tell me if it’s working.  Because I don’t see that it 
is.”23  When parties are transparent with each other, our society 
functions more productively.  Mediation brings parties back on 
track, allowing the public to communicate clearly, solve issues, 
and find solutions for the benefit of all.    
 
 
 

                                                        
 21 Id. 
 22 Interview with Erin Brockovich, Consumer Advocate, 
Erin Brockovich Research & Consulting (Nov. 2, 2014) 
(discussing the context of dispute resolution in class action 
lawsuits and how to best serve the interest of entire communities). 
 23 Id. 



111

1  
  

 
 PLANNING, ORGANIZING, FORMATTING  

AND EXECUTING THE MEDIATION 
 OF A COMPLEX, MULTI-PARTY,  

MULTI-ISSUE, LAWSUIT 
 

Lawrence M. Watson Jr.   
 

Introduction 
 
 This article will examine procedures mediators and trial 
counsel might use in organizing and formatting the mediation of 
complex, multi-issue, multi-party lawsuits. More often than not, 
planning and structuring the mediation of these sorts of disputes 
will be case specific; the unique nature of the participants and their 
particular issues will ultimately dictate how their mediation 
proceedings should be structured. There are, however, some 
general concepts that might prove useful in approaching these 
cases. The suggestions made here simply reflect “some” ways, 
certainly not, “the only” ways, to organize these mediations.  
 
 Additionally, while the title here suggests we are 
considering “complex” lawsuits, the subject matter complexity of 
the dispute is not always a significant factor in making the 
mediation of the case difficult to manage. Often the subject matter 
of multi-party, multi-issue disputes will be technical or specialized. 
That fact in and of itself, however, does not present unusual 
problems in structuring and formatting a mediation session for the 
case. Subject matter complexity is usually a matter of 
nomenclature; understanding the buzz words, and the language of 
the field. Subject matter complexity can be neutralized by good 
pre-mediation submissions from the parties or independent 
advance review by the mediator. Good mediators need to be quick 
studies who get past the complexity of the subject in dispute and 
deal with the gist of the core issues in the case.  
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The major problem for conducting a productive mediation 
session for larger civil lawsuits is the “multi-party” and, “multi-
issue” aspects of dispute. 

Multi-party disputes involving several parties with 
independent interests and concerns present challenges to mediate
which include:  

• Engaging and logistically handling each party - often with 
an entourage of lawyers, experts, insurance adjusters and 
advisors. 

• Allotting appropriate time to be spent with each participant.
• Defining procedural pathways focused on individual needs 

while still keeping the group in line and everyone moving 
toward the same goal. 

Multi-issue disputes involving a plurality of arguments 
present challenges to mediate which include: 

• Recognizing the interrelationship of a multiplicity of 
disputes, how they connect or stand alone. 

• Defining, prioritizing and initiating an appropriate flow of
negotiations or,  “negotiation pathways”, to properly 
sequence issue resolutions. 

• Understanding essence of the various positional debates; 
the interests and  concerns in conflict, and the possible 
concessions available to lead to resolution. 

While subject matter complexity can be a factor, the number of 
people involved, and the number of issues presented will generally 
drive how we plan and organize the mediation of complex multi-
party, multi-issue disputes.   

 To put the following organizational steps in perspective, we 
will use a model case -  the, “Boggy View Condominium 
Construction Defect Litigation” - to serve as example. A
construction defect lawsuit serves as excellent model for 
discussing how to organize and structure the mediation of a multi-
party, multi-issue case because this sort of case will involve one or 
more main claimants seeking relief from several principal 
defendants who, in turn, not only assert defenses and 
counterclaims against the claimants, but also actively pursue third 
party claims for indemnity or contribution from third parties as 
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well. To add to the mix, these cases also routinely feature liability 
insurance companies which add additional parties with their own 
issues involving coverage and indemnification obligations.  

With that said, we begin at the beginning . . . when the case first 
reaches the mediator’s office. 

Getting an Early Start - Initiating Preliminary Contact with 
Counsel to Gather Case Information and Assume Control of 
Planning the Mediation Program

Having the mediator make prompt personal contact with 
the lawyers to gather basic information and get involved in the 
planning process is a critical first step in successfully structuring 
the mediation of multi-party, multi-issue disputes. A mediator’s 
case intake procedures should provide an alert when a multi-party 
dispute first appears; flags should be raised to get the mediator 
directly involved as quickly as possible. Suggested appointments 
for telephone conferences between counsel and the mediator 
should be made even as the initial inquiries are being answered. In 
cases with 10 parties or less, an effort should be made by the 
mediator to personally speak with the lawyers for each party. In 
larger cases, it might be advisable to select and speak directly with 
select counsel involved with claimant group, the defendant group 
and the third party defendant group.  

There are two objectives for making this prompt initial 
contact; gathering the basic information about the case which will 
be necessary to structure a meaningful mediation program, and 
taking control of the organizational effort.  

Taking control of the organization is a relatively easy task. 
In the process of getting an overview of the claims, defenses, 
counterclaims and third party claims the mediator might ask, “Why 
not let me and my office help organize and structure this 
mediation?” Most of the time, the lawyers involved in these cases 
are delighted to let the mediator take the lead in planning, 
organizing and scheduling the mediation session. Trial counsel can 
be competitive, argumentative and mutually distrustful of each 
other. This often results in poor communications and a refusal to 
accommodate. When they are able to speak with each other, trial 
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lawyers frequently focus on their own clients, their own needs and 
their own definitions of the controlling issues. They rarely 
evidence an overwhelming concern for the needs of all parties to 
the dispute. The absence of a cooperative cohesive attitude in 
planning results in a stalled process. It may not be the best idea to 
leave it to trial counsel plan and format the mediation program.

As to the base information necessary properly structure the 
mediation session, there are a number of topics to uncover.  

Chart the Transactional Relationships.  

Before getting into the details of the dispute, it’s helpful to 
understand how business transaction underlying the lawsuit was 
supposed to look. Who are the players? What are their contractual 
relationships? What were their intended duties, responsibilities in 
the transaction? What was intended risk allocation? What 
insurance protections in were place? 
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In our model Boggy View Condominium Case we might 
thus see a Relationship Chart as described in Figure 1. 

Figure 1 Boggy View Construction Project Transaction 
Relationship Chart.

Chart the Claims and Defenses Making up the Lawsuit.

Once the intended transactional relationship is understood, 
we begin an analysis of the dispute as it has been established in the 
lawsuit. What disputes are we attempting to reconcile?  In 
summary form, chart the main claims, the defenses and counter-
claims raised, as well as any cross claims, third and fourth party 
claims asserted. Develop a general understanding of the factual 
basis for liability claims – what went wrong? What is the nature of 
the damages claimed? What factual defenses and avoidances have 
been raised? Importantly, the mediator should also identify and 
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chart any collateral issues involved in the dispute which will also 
need to be addressed in dealing with the primary claims. For 
example, have insurance coverage issues been raised? If so, are 
coverage denials the subject of related declaratory judgment 
actions? Are there related third party lien foreclosures? In our
model case we may thus see a “Litigation Claim Chart” as depicted 
in Figure 2. 

Figure 2 Boggy View Litigation Claim Chart (“CC” –
Counterclaim; “TPC” – Third Party Claim; “DJ” – Declaratory 
Judgement Action; “FPC” – Fourth Party Claim)

A word about charts . . . 
In multi-party cases, simply keeping track of the players can be a 
daunting experience. The preparation and use of graphic hierarchy 
charts identifying the parties, their lawyers, their contact 
information and their overall positions in the dispute can give the 
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mediator an invaluable “high altitude view” of the case. Kept as a 
ready resource in the file, these charts not only instantly identify 
the players and their relationships in the controversy but, as will be 
discussed later, can suggest “negotiation pathways” for reaching an 
overall resolution of the claims.   

Mediation Services Engagement Letter  

In multiparty suits, it is never too early to secure a clear 
understanding of the terms and conditions of engagement for the 
mediation services to be rendered. Once the mediator generally 
understands the nature of the dispute and who is involved, terms of 
the engagement for mediation services should be formalized. A
critical starting point in this regard is to confirm exactly who is in 
lawsuit and who will be participating in the mediation program. It 
is not always sufficient to rely on a service list sent over by 
someone’s office. More often than not, the case will have been 
pending for some time before it reaches the mediator; parties will 
have been dismissed, dropped, and added. Confirm that you have a 
current list identifying the parties to the lawsuit and verify, by 
direct contact if possible, who will be participating in the 
mediation.

Once an accurate list of participating parties and their 
counsel is obtained, make sure each participant receives written 
terms of the mediation engagement. 

All experienced mediators have a standard engagement 
letter containing terms and conditions of their agreement to 
provide mediation services. In multi-party, multi-issue 
engagements, however, there are at least two unique but essential 
provisions which may not be found in routine mediation 
engagement documents. 

First, make it clear exactly who will be paying the 
mediation fees and costs and how they will be divided among the 
parties. The allocation of mediation fees and costs often becomes 
an issue in multi-party disputes; an issue which can be readily 
avoided by simple advanced attention.  
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Start with the premise that the mediation bill will be 
divided equally among, and paid by, each “mediation participant”
with the engagement letter defining exactly who is a, “mediation 
participant”. One good working definition is, “any entity with an 
independent position advanced in the dispute”. If the mediator 
becomes engaged in facilitating negotiation of a position unique to 
one party, that party is a “participant” who will be getting a share 
of the bill. Another less formal working rule – if they have their 
own lawyer, they get their own mediation fee bill.  

In determining who will be paying a share of mediation 
fees in multi-party lawsuits, there are danger areas which always 
warrant advanced inquiry and resolution. For example:

• An insurance carrier with separate counsel who is 
asserting insurance coverage issues – typically not a 
named party to the lawsuit, but often a critical 
component of the settlement negotiations. Are we 
mediating a coverage issue between the carrier and 
the insured as part of this dispute?  

• Multiple entities with common ownership, i.e., a 
sales company, marketing company, development 
company, management company, etc.; all under one 
owner. While each entity may be a named party, the 
common owner is effectively taking one role in the 
settlement negotiations. Are the named parties 
really advancing independent positions?  

• “Distant” third/fourth party defendants, i.e., 
relatively small players in overall dispute with 
marginal roles in the settlement negotiations. Are 
they “active participants” in the mediation process? 

• Parties settling out early. 
• Parties, or subsets of parties, settling out late 

following “downstream” mediation services from 
the mediator.  

 Secondly, it should be made clear in the engagement letter 
that a broad scope of mediation services involving a broad group 
of participants will be involved in the mediation program. Before 
the session begins there will be substantial pre-mediation
organizational activities that can involve a limited number of 
parties or sub-sets of parties. Generally, the fees incurred in these 
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efforts will benefit all parties and should be shared equally by all 
parties. During the mediation session, there will be always be 
mediator face time devoted to a greater number of participants. 
Consequently, there will be significant mediation session time 
spent that no one participant will witness first hand. That session 
work, however, benefits everyone and, again, the fees incurred in 
these efforts should be shared equally among all parties. Finally, 
there will most likely be post mediation follow up activities which 
may directly involve only a few of the parties in the dispute.
Depending upon the scope of those follow-up mediation services, 
the fees and costs incurred might also be shared by everyone.      

To elaborate further on the post mediation session services, 
mediation of multi-party, multi-issue cases frequently involve 
follow-up sessions involving a limited number of parties to the 
lawsuit.  It thus becomes necessary to make it clear how mediation 
costs and fees for follow-up sessions will be allocated and paid;
evenly across board among all parties, or only among the 
participants directly involved. As a general rule, if a global 
resolution of all claims is dependent upon the success of resolving 
subsets of claims in the follow-up sessions, it might be said that all 
parties are benefiting from that follow up work, and all parties 
should thus participate in paying the mediation fees and costs 
incurred for that work. If, on the other hand, some claims have 
been finally resolved in the initial mediation session, and only 
lingering claims are being addressed in the follow up sessions, then 
clearly the parties to the follow up sessions should be solely 
responsible for those mediation fees and costs.    

Pre-Mediation Organizational Meetings – The Mediation 
Steering Committee. 

  After solidifying the terms of the mediator’s engagement, 
planning the mediation session should begin. In mediating multi-
party, multi-issue lawsuits, advance planning is essential.  

In some situations, it might be sufficient for the mediator to 
unilaterally announce when the mediation session will take place, 
what the agenda will be, define the process for meeting that 
agenda, and direct the parties to respond accordingly. In a majority 
of cases, however, counsel for the parties will want to have a say 
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with respect to how the mediation session will be conducted. This 
will call for pre-mediation organizational meetings between the 
mediator and counsel and an immediate challenge for the mediator 
to get everyone on the same page with respect to how the 
mediation session will unfold.   

There are a variety of options for holding these meetings. The 
mediator may choose to arrange separate meetings with different 
subsets of the parties; plaintiffs as group, defendants as group,
third party defendants as a group etc. In cases where the numbers 
would allow it, pre-mediation planning sessions might be held with 
counsel for all parties at once, although the logistics for convening 
meetings with a larger group of lawyers can be formidable.  

In larger cases - 15 or more parties – the mediator might consider 
forming a “Mediation Steering Committee” consisting of 4-5
lawyers representing key parties to the dispute. This avoids or 
minimizes problems in assembling and scheduling multiple 
counsel for the pre-mediation planning sessions. 

In the Boggy Creek lawsuit, for example, the Mediation Steering 
Committee membership might thus include one lawyer from the 
claimants (owner, prime contractor), one or two from the 
defendants or third party defendants (major subcontractors) and 
one lawyer representing the cross defendants (designer, suppliers).
Alternatively, the Mediation Steering Committee might include 
lawyers representing the parties who are biggest players in 
outcome of the dispute (biggest potential dollar loss or gain), or 
who are the biggest players in the transaction.  

The best process for creating the Steering Committee is for 
the mediator to privately solicit the selected lawyers to participate 
with direct invitations. Once the core membership is committed, an 
announcement of the formation of Mediation Steering Committee 
should be made to all parties in the lawsuit along with an open 
invitation for anyone else to join in if they wish. Once the 
Committee schedules it meetings and develops a topical list of the 
planning decisions to be made, an open invitation might again be 
extended to all other lawyers for their participation and 
involvement. While the Steering Committee’s meetings and 
activities are thus open to input from all, its operation will not be 
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driven by finding a time and place acceptable to every lawyer in 
the entire group.

To help facilitate acceptance of the decisions made by the 
Steering Committee, the mediator should use a “newsletter” 
approach to all parties in the dispute announcing decisions made, 
the agenda of any future meetings to be held and, again, inviting 
input. By having the Mediation Steering Committee function in a
transparent process with full communications to all, the process 
decisions made for conducting the mediation session are generally 
accepted by the entire host of affected lawyers.   

As noted, a “Mediation Steering Committee” can be 
formed and developed simply through the efforts of the mediator 
working with some of the lawyers representing key players in the 
multi-party lawsuit. In some very large cases, however, it might be 
advisable to have the Court appoint and empower a Mediation 
Steering Committee. This can be accomplished by enlisting 
counsel to secure, by stipulation or motion, a Case Management 
Order creating the Committee and judicially directing the 
Committee and the mediator to make mediation “process 
decisions” with an available appeal to the court if anyone 
dissatisfied with the decisions made.   

Many dispute resolution professionals will question how 
much control a mediator should have over the mediation process. 
Some contend the overriding concern for protecting the parties’ 
self-determination in mediation should extend to procedural 
decisions about the process itself. An orderly and inclusive 
mediation of multi-party, multi-issue cases, however, requires
central process control – a benefit that becomes difficult to achieve 
without singular decision making power. At some point, and at 
some level, someone needs to be in charge. If the mediator (or the 
Steering Committee) in charge maintains a level playing field in 
process decisions, exercising this level of control is usually not a 
problem.   

Pre-Mediation Organizational Meetings – Setting the Goal

 Face to face planning meetings usually work far better than 
telephone conference meetings. Attendance can be limited to 
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counsel, but having key party representatives (including insurance 
adjusters if possible) in attendance is invaluable. Securing party 
“buy in” to the mediation process in advance is as, if not more, 
important than having all counsel accepting the process decisions. 
Not only does party buy in save time, money and potential process 
disruption, once party representatives understand first-hand how 
the mediation process is supposed to work and have a personal, 
direct investment in the planning of the session, issues with 
adequate preparation and appropriate authority at the mediation 
session tend to never materialize. 

The mediator should prepare an organizational meeting 
agenda that includes a check list of topics to be resolved. The 
agenda should be distributed in advance with an invitation for 
input on any other topics the participants want to have covered.
Depending on the size of the case and the number of persons 
attending the meeting, expect a minimal half day duration. A 
neutral, accessible site is preferred. 

At the outset, it will prove helpful to collectively establish a
clearly achievable goal for both the mediation itself and the pre-
mediation planning exercise. The goal to be achieved in mediating 
these cases is not necessarily to, “make a settlement happen”; the 
definition of success for these mediations should not be established 
as entering into a final settlement agreement. If a settlement results
from the mediation program, fine. There are, however, many other 
readily achievable benefits that can come from an effective 
mediation program that might better serve as a planning focus 
point.  

In simplest of terms, the parties have two options for 
resolution of their dispute. The dispute can be adjudicated, or the 
dispute can be reconciled. If the dispute is to be adjudicated, each 
party will convene before a third party neutral and engage in a 
positional debate as part of a fault finding exercise to determine 
who is right and who is wrong based on applicable standards. The 
outcome of the adjudication is a judgment, award, verdict, or 
ruling that resolves the dispute. If the dispute is to be reconciled on 
the other hand, each party will make mutual accommodations to 
meet or address defined individual interests and concerns. The 
outcome in that instance is an agreement, an accord, or an 
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understanding that resolves the dispute. The point here is simply 
that the parties have choice to make; they can adjudicate their 
dispute, or they can reconcile their dispute.  

At the close of the mediation session, the decision makers 
who must choose the resolution option - want and need to make an 
intelligent, fact driven, decision. To fulfill their duty to themselves 
or their constituency, they want to choose the resolution option 
wisely. Good decisions are based on good data. Accordingly, we 
need generate as much factual data as we can get on both the 
adjudication and reconciliation options.  

The mediation planning goal, therefore, would be to format
and structure a mediation session that will provide the parties the
best factual data possible on the two dispute resolution options; to
put parties into a position to make an intelligent, factually driven 
resolution choice.  

The specific information needed to understand the 
adjudication option focuses on the “positional debate” to be staged. 
What are the principal, determinative issues in that positional 
debate? What is the “center of the case”? What are the contentions 
to be asserted by each side and an overview of the data to be 
presented in support of those contentions? What is the range of 
possible outcomes? How long will it take? How much will it cost? 
What is the impact on future relationships? What are the collateral 
consequences of an adjudication proceeding?

The data necessary to understand the adjudication option is 
usually developed in opening presentations. Opening presentations 
should thus be planned and formatted in a manner to best present 
the factual data necessary to appreciate the nature of the debate to 
be staged. The goal in the opening presentations is not to win the 
argument, but to understand it. 1

                                                           
1 A disturbing current trend in mediation practice is the pressure to eliminate 
opening presentations altogether.  A full discussion of that trend is beyond the 
scope of this article. Suffice to say, while there may be some argument for 
minimizing, or even eliminating, opening presentations in smaller cases, in 
multi-party, multi-issue disputes opening presentations are an essential part of 
the mediation process. The commonly expressed fear of driving the parties 
further apart with emotional arguments can be cured with pre-mediation 
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The specific information needed to understand the reconciliation 
option includes the actual underlying interests and concerns each 
party has in conflict and the accommodations that can be made to 
deal with those interests and concerns. While this usually translates 
into arriving at a final acceptable dollar amount for settlement,
other non-economic factors are often involved. It is also important 
to identify and understand the outcomes available in reconciliation 
that would not be available in adjudication. Such things as letters 
of reference, referrals, voluntary audits, financial verification 
procedures, future business opportunities, trade accommodations, 
discounts and even simple apologies should all be explored and 
developed.2

Data on the reconciliation option is usually developed in caucus 
sessions.

With that goal established, therefore, the pre-mediation 
organizational focus will be to plan, structure and format the 
mediation session to develop the information necessary to give the 
parties basis for making intelligent, fact driven choice between 
adjudication and reconciliation. Don’t push settlement, push 
information.

                                                                                                                                  
commitments to maintain objectivity. The notion that opening presentations 
are not necessary because the parties already know everything about the case 
is, more often than not, simply inaccurate in these sorts of disputes. While each 
party may be familiar with their specific piece of the debate, rarely has anyone 
seen or gained an accurate impression of the nature of the overall dispute – a 
compelling piece of data in understanding the adjudication option. 
   
2 It goes without saying that a realistic evaluation of adjudicating the dispute - 
measuring the risk and reward involved in going to trial, defining the potential 
exposure and consequences of an adverse outcome, understanding true costs 
in time and money - are all important parts of the thought process in 
developing a reconciliation option. In the relative safety of a confidential 
caucus session with neutral mediator leading the conversation, these aspects 
of the dispute should be surfaced and realistically examined. Simply evaluating 
the litigation exposure , however, does not need to drive the entire caucus 
discussions. Settlement agreements need not be motivated by a simple fear of 
losing at trial. As noted, developing a viable, compelling reconciliation option 
can involve other things to consider as well.    
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The fact of the matter is . . . in complex, multi-party, multi-issue 
lawsuits, good information will usually push the settlement.  More 
often than not, aspects of commercial certainty, cost containment, 
precedent, time factors, and the inherent difficulty in adjudicating 
these kinds of lawsuits will generally drive the parties toward 
selection of the reconciliation option to resolve these disputes.  

Pre-mediation Organizational Meetings – Shape of the Table 
Issues

Logistical details, or “shape of the table” issues, should be agreed 
upon early in the mediation planning phase.  

Location – facilities: The location of mediation session will be 
driven by the space requirements for opening presentations and 
caucus sessions. After establishing a probable attendance count for 
the mediation session, the size of a room necessary to 
accommodate all party representatives and their respective counsel 
for the opening session component of the mediation can be 
established. Following that, how many break-out rooms will be 
necessary to handle the caucus sessions? How will food and 
refreshments be handled? Is there accessible parking and access 
after normal working hours for late night work? Large law firms 
may have adequate facilities to handle multi-party mediations 
cases. If not, hotels or conference centers might be utilized.

While these factors might seem obvious to many, it is surprising to 
see how many mediations are scheduled without sufficient 
attention to requirements for simple accommodations.  

Pre-mediation submissions. A schedule for submitting Mediation 
Statements to the mediator, their length, and whether they are to be 
private, shared, or both should be agreed upon in advance. Where 
possible, the parties might agree upon submitting a joint set of key 
exhibits for the mediator’s review in addition to separate 
Mediation Statements. 

Resolve authority issues. Ideally, party representatives to a 
significant mediation should have full authority to enter into a final 
and binding settlement agreement under any terms and conditions 
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– without the need for further consultation. As described in the 
Florida Rules of Civil Procedure, for example, party 
representatives attending a court ordered mediation should be the, 
“final decision maker with respect to all issues presented by the 
case”3 In cases of insurance adjusters attending mediations on 
behalf of an insured, one would expect to see a representative of 
the carrier with full authority to pay policy limits or the plaintiff’s 
last demand, whichever is less. 4 Unfortunately, corporate and
insurance representatives often attend mediation sessions without 
full authority to settle and often with significant limitations on 
authority in place. If the absence of authority, or serious limitations 
on authority come as a surprise to everyone else at the end of a 
long, intensive mediation session, significant setbacks to ever 
reaching a reconciliation can occur. Invariably, someone will feel 
misled and deceived, giving rise to questions of good faith.  

Part of pre-mediation planning for multi-party, multi-issue 
mediations should therefore include a forthright discussion about 
who will be attending the mediation and the authority they will 
bring. Any limitations of authority should be confronted and 
acknowledged and resolved before the session is convened. 

In cases involving governmental entities with sunshine law 
restrictions on their decision making powers, full details of all 
steps necessary for securing final approval of any settlement 
agreement reached should be discussed and understood.   

Co-Mediators. As the scope and content of the mediation session 
begin to come into focus, a discussion might be had concerning the 
need for a co-mediator. In many instances the sheer number of 
players and volume of component parts to a global reconciliation 
will warrant more than one person facilitating claim resolutions.

Closure Requirements. No pre-mediation planning session should 
be completed without a detailed analysis of the scope and content 
of any settlement documents that would be necessary in the event a 
reconciliation is reached. Counsel for all parties should implement 
procedures for the advance preparation, review and approval of 
settlement agreements including release and dismissal forms, 
                                                           
3 FlaRCP  1.720(c)  
4 See, FlaRCP 1.720(b)(3) 
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3 FlaRCP  1.720(c)  
4 See, FlaRCP 1.720(b)(3) 
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indemnity provisions, confidentiality terms, lien releases, mutual 
non-disparagement terms, as well as any other special conditions to 
accompany resolution of the case.  In multi-party cases, one or 
more volunteers might be selected from among counsel to draft 
and circulate proposed settlement documents for general approval 
as to form before the mediation session commences. As will be 
discussed later, this simple step will save valuable session time and 
avoid potential road blocks to a complete resolution of the dispute.    

Planning for Opening Sessions – Understanding the 
Adjudication Option

Scope of Opening Presentations. Opening presentation planning 
begins with a general agreement on the kind of information that 
will be needed for counsel and their clients to fairly consider the 
“positional debate” that will highlight their adjudication option. 
Opening presentations are the best opportunity for everyone to 
reach an understanding of what the lawsuit will entail. Due to 
limitations of time, however, focus should be placed on surfacing 
only the factual contentions that make up the controlling issues in 
the dispute - the, “center of the case” – as opposed to process 
debates and inconsequential arguments. A general consensus can 
be reached in this respect by careful issue refinement exercises 
facilitated by   

Once a topical outline of the data to be presented by each 
side is established, reasonable time should be allocated to allow 
each party to fairly provide an overview of their side of the 
positional debate. It is not necessary to exhaustively explore every 
conceivable argument each party may wish to make at trial in the 
opening presentations. As a general proposition, however, if the 
basics of the positional debate are not fully aired in the opening 
session phase of the mediation, if any party leaves the opening 
session feeling their respective side of the argument has not been 
fully expressed, those parties will continue advancing their
positional arguments in the following private caucus sessions with 
the mediator. In multi-party mediations, controlling caucus time is 
critical. When a mediator gets tied up in caucus with one party
extolling the merits of their positional debate rather than 
recognizing vulnerabilities and exploring reconciliation options, 
valuable caucus time with other parties is lost. Caucus session time 
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should not be wasted in voicing aspects of the positional debate 
that were not expressed in the opening session.  

Use of Experts in Opening Presentations In many disputes the 
controlling issues will center on testimony to be provided by 
experts. In those cases, an appreciation of the adjudication option 
might well include a preview of counterbalancing expert 
presentations; how well they are delivered, how persuasive they 
sound. Some consideration, therefore, should be given to whether 
the parties might want to provide direct input from experts during 
the opening presentations.  While using experts in mediations can 
be helpful, however, it should be undertaken with caution. When 
opposing experts opine in each other’s presence, they tend to stray 
into cross examining each other with technical debates over 
methodology rather than presenting positive conclusions. This can 
be confusing and diversionary. Further, some more forceful experts 
tend to go beyond simply presenting opinions and inject 
themselves into the parties’ negotiations. If allowed, they can end 
up taking over the mediation session.5 If experts are to be used,
therefore, some consideration might be given to limiting their 
participation to simply providing information during the opening 
sessions. 

Tone and Demeanor in Opening Sessions. Ground rule agreements 
should also be reached on the appropriate tone and attitude to be 
adopted in the opening presentations. In most commercial disputes, 
a factual, objective approach with a direct and informative delivery 
will be far more successful than confrontational or unduly 
argumentative presentations. Emotional accusations, ad homonym 
attacks should be discouraged. Again, the goal here is sharing 
information – not winning arguments or attempting personal 
intimidation. With that said, however, it should be remembered 
that a key function of opening presentations in the mediation of 
many cases can giving the parties an opportunity  to vent – to the 
mediator or to each other. In planning the mediation opening 
presentations the question of whether the specific case is one in 
which party participation for this purpose would be productive 

                                                           
5 In some instances, the parties and their counsel may consciously prefer to 
allow their respective experts a broader level of participation in the mediation 
process.  
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should be explored. Where appropriate, maintaining flexibility for 
the parties to air their concerns could be productive.  

Discuss and agree upon the opening presentation equipment that 
will be needed; power point projectors, screens, exhibits, easels, 
flip charts etc. Be sure arrangements for the utilization of those 
devices are made. 

In additional to setting rough time limits for each parties’ direct 
presentations, explore whether time should be allocated for rebuttal
presentations. Establish general ground rules for questions during 
the presentations – “clarifying” questions can be helpful in 
understanding what is being said, attempts at cross examination 
can be harmful.  

Many times it may prove helpful to break out sub-groups for 
private opening presentations to explore aspects of the adjudication 
option that might best be discussed among a few rather than the 
many. If appropriate, time should be allowed for this contingency 
as well. (See discussion below, “Setting the Mediation Session 
Agenda”, footnotes 6, 8)    

Planning for Caucus Sessions – Developing the Reconciliation 
Option.  

 Caucus sessions are used to develop the reconciliation 
option – to develop and define the deal. Caucus sessions should be 
focused on defining the respective parties’ interests and concerns 
in the dispute, and identifying accommodations they are willing to 
make to each other in order to deal with those interests and 
concerns. In commercial settings, this usually takes the form of 
principled negotiations – bartered steps toward a mutually 
acceptable accord.

While parties may have pre-determined overall settlement 
goals, the precise terms of the deal which will evolve through the 
negotiation process are usually not predictable. For the most part, 
the final deal arising from a mediation session in multi-party, 
multi-issue cases is discovered, not foretold.  
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In multi-party, multi-issue cases, global settlements will 
consist of a series of component party settlements resolving the 
body of issues making up the whole dispute. Logistical questions 
arise with respect to the order or sequencing to be used to develop 
resolutions to the subsets of disputes making up the overall 
problem. Caucus session work should have a logical “negotiation 
pathway” which appropriately sequences reconciliation of 
individual component issues in a march toward a global 
reconciliation of all issues.

The best negotiation pathway will vary from case to case. 
There are several options available for consideration. Among the 
potential negotiation pathways discussed below are, “Top Down”, 
Bottom Up”, “Issue Group”, Money Group” and “Key Issue. 

“Top Down” Negotiation Pathway. As the name suggests, a “top 
down” negotiation pathway calls for the negotiation of a final 
settlement of the main claim and counterclaim first, which is then 
followed with settlement negotiations of the underlying cross 
claims, third party and fourth party claims.  In this pathway, the 
primary defendant accepts settlement with primary plaintiff, then 
seeks to recoup some or all of the settlement funds from indemnity 
or contribution claims asserted against the lower tier defendants. A
“top down” pathway may look something like this:    

21 
 

Figure 3 “Top Down” Negotiation Pathway – settle claims 
asserted by parties in gold first

In our model case, the goal would be to negotiate a 
settlement of the main claim by the Owners (Slickdeal) against the 
Prime (Norong) and Designer (Mosright) first, then work 
downward to settle the cross and third party claims. (In our 
example we have also included a “topside” resolution of the 
dispute between the bonding company (Slippery Mutual) and the 
Owner as well).

There are some benefits to a top down negotiation
approach. In some cases, the relationship between the Owner and 
the Prime or the Designer may warrant a prompt resolution of their
dispute regardless of the outcome of the secondary claims. An 
expedient resolution of the topside main claim may, for example,
serve to enhance or protect a valuable, ongoing business 
relationship between the principal players in that dispute. Further, 
the main claim may present significant variables in exposure that 
are time sensitive – drawing out the settlement of the main claim 
until the lower tier claims are resolved may adversely impact the 
prospects of resolving the main claim. 
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Figure 4 “Bottom Up” Negotiation Pathway - settle 
claims by parties shown in gold first. 

In our model case, the prime contractor (Norong) would 
work downward to negotiate third party claims against its
subcontractors (Dirtduab, Yomama Steel, Slick Wille Sealants, EZ 
Off EFIS etc.). At the same time, the third party defendant 
subcontractors might work down to settle claims with the fourth 
party and fifth party defendants as well. The point here would be to 
gather resources available then return to attempt settlement of the 
main claim. 

A primary benefit to a bottom up negotiation path is that 
the prime contractor defendant can approach main claim 
negotiations with more certainty as to what resources are globally 
available to help defray settlement costs. By negotiating the lower 
level claims first, the prime defendant will know what’s been 
offered as well as having gained a reasonable expectation of what 
more might be available. 

One downside to a bottom up negotiation path is the fact 
that the main claim plaintiff (Owner) is kept waiting until the 
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 There are, however, also definite downsides to a top down 
negotiation path.  
 

For one thing, in our Boggy View model case reaching a 
final settlement of the main claim puts the prime contractor and 
designer at risk of not raising dollars to adequately recoup financial 
commitments made in that resolution. Third party defendant 
subcontractors and vendors may not buy into unilateral 
concessions made by the prime contractor or designer to the owner 
in settling claims involving their work. By settling the main claim 
out first, the contrasting evaluation of litigation costs versus 
settlement value may change for the smaller third party 
contributors. What was once a formidable 20 day global trial of 
everyone’s issues now becomes a more manageable and less 
onerous one day, single claim trial which adds strength of the third 
party contributor’s settlement position. Unilaterally negotiating top 
claims down doesn’t usually help securing contributions from the 
bottom claims.  
 
 On a more practical note, during a multi-day mediation 
session where significant focus is placed on settling the main claim 
first, the third party defendants have lots of down time in their 
respective caucus rooms awaiting outcome of those negotiations. 
(In fact, if a “top-down” pathway is selected, it might be best to 
divide the mediation session in two parts to be held on separate 
dates. Deal with the main claim settlement negotiations in the first 
session, then separately deal with the third party defendants when 
they will become the primary focus of session settlement 
negotiations). 

 
“Bottom Up” Negotiation Pathway – In a “bottom up” 

negotiation path, settlement efforts would begin with claims 
against third party and fourth party defendants first. With those 
resources in hand, as well as information gathered in negotiating 
those claims, an upward approach is made to reach settlement of 
the main claim and counter claim later in the process.  
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outcome of third party claim negotiations are determined. Further, 
the final settlement amount of the Owner’s main claim is not 
necessarily decided by outcome of third party claims. The primary 
defendants’ obligations to plaintiff are not always driven by 
available indemnification or contribution from secondary 
defendants.   

“Top Down - Bottom Up Blend” Negotiation Pathway In this 
process the parties would start with a top down negotiation simply 
to establish parameters of global settlement of the main claim. 
Where possible, the parties might even engage in one or two 
rounds of “top down” negotiations simply to more sharply define 
potential main claim settlement ranges. In any event, based upon 
information concerning the probable amount necessary to secure a 
top down settlement, the parties would then proceed with bottom 
up settlement negotiations. By offering final or interim settlement 
scenarios to define the resources available from below, the parties 
return to top down negotiations. Now armed with a better 
understanding of real and potential resources from the underlying 
claims, more informed negotiations can be held with the main 
claims.

If time and circumstances permit, the parties might return 
for a second round of all, or some, of the lower level claims. This 
might also be a good time for the prime defendant to consider “pay 
and chase” options (funding the third party defendant 
subcontractor’s share of a global settlement, then continuing 
indemnification/contribution claims separately) or “pay and 
assign” options (paying out whatever it takes to settle the main 
claim with an assignment of its claims against the underlying third 
party defendant subcontractor the to the plaintiff Owner). 

The obvious benefits of a blended “top down / bottom up” 
negotiation path is that it keeps everyone in game until path is clear 
for everyone to get out. It also preserves the opportunity for 
carving out third party defendants with partial settlements and 
assignment of claims if necessary. 

The challenge presented by a blended procedure is time 
management during the caucusing phase. There will be long waits 
between caucuses with the different parties. A blended negotiation 
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pathway also requires focused, attentive mediation services; the 
process features concurrent, interdependent negotiations with 
different parties involving different issues. Using more than one 
mediator will be productive in these situations.

“Issue Group” Negotiation Pathway – In this process, settlement 
negotiations are channeled to deal with related groups of claims 
having common nucleus of facts. If issue refinement exercises for 
the global dispute reveals a relationship among the many claims 
that lends itself to sequencing efforts to reach settlement, this 
process may prove useful. 

In our model case, we might thus see initiating settlement
of the cladding issues first (shown in red as Norong, EZ Off EIFS, 
Mudco and Lather) as follows. 

Figure 5 “Issue Group” Negotiation Pathway – settle 
select issue group claims (here, exterior cladding) shown in 
red first. 

The benefits to following an issue group negotiation 
pathway is that it allows focus on a smaller group of parties –
which can often be separately scheduled and completed without 
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involvement from others to dispute. This allows the mediator and 
the affected parties to deal with a more manageable body of data, 
results in less down time between caucuses, and less crowds and 
confusion during mediation sessions.  

An issue group negotiation pathway works best (if not 
exclusively) when the claims are capable of independent 
consideration and resolution – irrespective of other aspects of the 
main claim. In our Boggy View model, for example, settlement of 
the site preparation claims is not dependent on, or related to, a 
settlement of the structural steel claims; each has different and 
independent damages and factual foundation. One note; settling 
parties exiting the dispute early after an issue group negotiation 
will generally want some protection against being brought back 
into suit by other non-settling defendants. In instances where there 
is no relationship between the claims settled and the claims 
remaining, the chances of being dragged back into the lawsuit are 
minimal. In instances where there may be a basis giving rise to a 
non-settling party to seek, for example, a contribution claim 
against a settling party, indemnification measures should be 
discussed to protect the settling parties. 

“Key Issue” Negotiation Pathway – In cases where issue 
refinement measures have revealed one claim, or one aspect of a 
claim, might make other claims inconsequential or of lesser 
importance, a mediation session might be planned to deal with the 
“key” issues first. 
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Figure 6 – “Key Issue” Negotiation Pathway – settle 
pivotal claims (here, bond claim shown in gold) first.

For example, in our model case the economic status of the 
prime contractor Norong (and its subcontractor third party 
defendants) may be such that the only source of relief for the 
Owner Slickdeal may be through the performance bond issued by 
Slippery Mutual. If there is no bond, there is little point in pursuing 
other financially destitute parties. Tackling settlement of the claim 
and counterclaim involving the validity and coverage of the bond 
may thus be a matter of priority. 

Another “key issue” negotiation pathway might be 
presented in cases with significant damage questions. Oftentimes, 
the debate over liability lessens when the amount and logic of the 
damage claims reach common ground. Many times the nature and 
extent of damages available will serve to drive the entire lawsuit. 

When the only resources available to cover asserted claims
are insurance policies that come with significant coverage issues, 
focusing on those issues early may prove helpful. As with the bond 
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situation in our model, if there is no insurance coverage and no 
other available assets, there is no pragmatic value to pursuing 
claim – however compelling the liability arguments might be.

While the benefits of a key issue negotiation pathway will 
include a sharp reduction of litigation costs when resolution of less 
consequential issues becomes unnecessary, the process does 
present challenges. “Issue refinement” is a critical talent for 
mediators and counsel. Agreeing on the key issues can be difficult. 
Participants in the lawsuit tend to get focused on arguments they 
think they can win – without really analyzing the overall good a 
victory on that matter will produce.   

Other negotiation pathways might include addressing the 
“Big Dollar Claims” first – attack the issues in the case having the 
highest economic impact. Alternatively, taking a “Little Dollar 
Claims” pathway to attack the small dollar claims first, can often 
build momentum toward reaching resolution of the remaining 
disputes.  

Pre-planning the appropriate negotiation pathway for the 
caucus sessions of a multi-party, multi-issue dispute is a critical 
step. As will be discussed below, having everyone on board for the 
sequence and timing of events in this phase of the mediation 
session can be a major key to success.   

Confirming and Documenting The Mediation Session Plan

Once the overall session plan is adopted – either by the 
Mediation Steering Committee or the group as a whole – a letter or 
email message should go out to all parties from the mediator 
recording and confirming the planning decisions reached. As 
discussed earlier, consideration might also be given to converting 
the agreed mediation session plan to another Stipulated Case 
Management Order. This will serve to bring in Court in to 
backstop the agreed mediation session commitments as well as 
provide a forum for resolving procedural disputes that may arise as 
the plan unfolds.   
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Setting Mediation Session Agenda for the Boggy View 
Condominium Association Construction Defect Case

With the “shape of the table” planning decisions made to 
handle the logistical requirements of the mediation session 
(conference room space, break out rooms, food and refreshments, 
etc.) the time has come to prepare a working agenda for our model 
Boggy View Condominium construction defect case. Based upon 
issue refinement and information gathering work completed to 
date, we have decided to schedule a three day session utilizing a 
“top down/bottom up” blend negotiation path following the 
opening presentations. A working agenda for the mediation, along 
with footnotes describing practice suggestions for each phase, may 
thus look something like the following.  

Agenda - First Day 
Opening Sessions - All Parties (Exploring the Adjudication 
Option) 

• Owner/Plaintiff’s Opening Presentation – 
Owner/Plaintiff’s side of the, “positional 
debate” making up main claim against Primary 
Defendant Prime Contractor and Designer6

Liability overview 
Damages overview 

• Primary Defendants’ Responsive Presentation - 
Defendant’s side of the “positional debate” –
touching upon defenses common to all 
defendants 7

                                                           
6 The Owner/Plaintiff’s opening presentation would typically assert a global 
claim as to the primary defendant with the expectation that the primary 
defendant will then sort out who should be paying what part of the total claim 
among the named third party defendants. While it is possible for the 
Owner/Plaintiff, through itemized damage presentations or even direct liability 
discussions, to implicate a specific third party defendant in its opening 
presentation, the consequences of that undertaking should be evaluated in 
advance. The plaintiff may be focused on one claim for one number against the 
primary defendant, but settlement negotiations will necessarily involve the 
primary defendant pursuing component claims against several third party 
defendants. Nothing in the plaintiff’s opening presentations should 
unnecessarily compromise that task.   
7 With all parties (including the Owner/Plaintiff) present in the room, the 
Defendant’s presentation at this stage should be limited to common defenses 
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• Owner Rebuttal to General Defenses;
  Owner issues global demand8

Owner retires from group meeting – defense group 
remains assembled 

• Defendants’ Presentations on Their Claims 
against Third Party Defendants 
• Confidential discussions among defense 

group concerning
third party indemnity and contribution claims;
what are the          contentions underlying the 
positional debate on this aspect of adjudication 
option? 9

                                                                                                                                  
against the Owner’s claims shared by all defendants at all levels, i.e., the 
owner’s interference in construction, its failure to properly maintain the 
property, flaws in Plaintiff’s damage calculations, and perhaps insurance 
coverage issues that would preclude recovery on certain claims. As will be seen 
later, in this model the primary defendants will have a private opening 
presentation session with the third party defendants alone to present the 
positional debate making up the third party claims and defenses.  
8In order to more effectively initiate the settlement negotiation process in 
multi-party mediations, it is important that the plaintiff appear at the 
mediation session with a clear demand. The demand may be a re-publication of 
an earlier unanswered demand, a new demand based upon pre-mediation 
negotiations, or even a fresh demand made in response to points raised during 
the opening session. The limited time available at a multi-party mediation 
session, however, should not be spent in formulating the plaintiff’s original 
demand; a prompt transition from the opening presentations (describing the 
adjudication option) to the caucus sessions (developing the reconciliation 
option) requires a clear starting point in the form of a prompt demand.   
9 The Defendants’ opening presentations describing their claims against the 
third party defendants, and the responses to those claims, need not be 
conducted in the presence of the Plaintiff. Holding these discussions without 
the Plaintiff in attendance will generally promote more forthright informational 
exchanges among the defendants’ camp.    
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• Defendant/Third Party Defendant Group 
Session - Collective evaluation of Owner claims 
by all defendants.10

Primary Defendants and Third Party Defendants now 
retire from the joint defense group meeting and relocate to 
individual breakout rooms to begin the first of the “bottom up” 
caucus negotiations.      

Preliminary Caucus Session – Primary Defendants and 
Third Party Defendants.   

• Formulate plan for individual demands against 
third party defendants11

• Initiate first round demands against third party 
defendants

Agenda  - Second Day  
Caucus Sessions – Round One - Defendants and Third 
party defendants (Developing the Reconciliation Option)

• Primary Defendants continue concurrent 
negotiations with third party defendant 

                                                           
10 Again, in the security of a “defendants only” discussion group, it is often 
helpful to get a realistic consensus among the many defendants as to the 
overall exposure presented by case. In addition to candid exposure evaluations, 
what are the defense group’s realistic estimates of fees, costs, time, and 
consequences of proceeding with adjudication? The idea is to re-focus the 
defense group from a relatively myopic visualization of their one part of the 
lawsuit, to a broader appreciation of the litigation as a whole.  A month long 
trial is a month long trial, and the attendant costs of legal representation are 
the same – even if the matter at stake for a particular party involves a dollar 
claim that is a relatively small piece of the larger dispute.  
11 To the extent possible, it is best for the primary defendants to pre-plan what 
their opening demands will be on the third party claims and have those 
demands ready to advance immediately after the opening session.  It is often 
the case, however, that events taking place during the opening sessions 
(among all parties, as well as sessions involving only the defendant/third party 
plaintiff and third party defendants ), will significantly impact what the third 
party demands will be and the direction the “bottom up” negotiations will take. 
Some flexibility may be required  adjust the third party plans accordingly, but 
care should be taken to launch the bottom up caucus sessions with clear 
demands as quickly as possible.  
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subcontractors and cross-claimants; all 
facilitated in private caucus sessions by 
mediator(s)12

• The negotiations in the concurrent third party claims 
might include “Cadillac” settlement proposals 
(contemplating a resolution of the third party claims 
regardless of whether there is a global settlement) or 
“Ford” settlement proposals (resolving the third party 
claims only if there is a global settlement, with the 
understanding there will be further demands on the 
third party defendant if a global settlement is not 
reached). 

• In concurrent multi-party caucuses, keeping an accurate 
record of separate negotiation steps for each party is 
critical. To avoid miscommunications in this respect, 
use flip charts or dry erase boards in each caucus room 
(particularly in the primary defendants’ room) to record 
the several demands, offers, counter offers from each of 
the third party defendants as they arise. 

• When there is one proposed settlement number coming 
from more than one funding source in same caucus 
room (insured and insurer, different insurers for same 
insured, different co-third party defendants on same 
issue, etc.) it is also essential that there is an accurate 
record and confirmation of the specific components of 
the single number going out in the negotiations.  

Caucus Sessions – Primary Defendant’s First Response to 
Plaintiff (Developing the Reconciliation Option)

                                                           
12 Armed with initial demands from the primary defendant for each of the third 
party claims, the mediator (or mediator team) initiates private caucus meetings 
with each third party defendant to present those demands and solicit a 
response. Timing is critical here. Typically, there will be several third party 
defendants engaged in concurrent negotiations with the primary defendant 
and only one, or perhaps two, mediator facilitating those discussions. The 
caucus time available should not be unduly focused on revisiting the positional 
debate making up the adjudication option.      
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• When the primary defendant concludes its first 
round of “bottom up” negotiations with the third 
party defendants, and has developed a better feeling 
for what resources are potentially available from 
those sources, it may be a good idea to go back and 
respond with an obtainable counter to the main
claim.13 At the same time, a report might  be made 
to the primary plaintiff concerning where each of 
the the third party defendants are with respect to 
their piece of the main claim, along with other 
matters that will affect the reconciliation option
(insurance coverage issues, underlying factual 
developments, etc). This also a good opportunity to 
generate some movement downward on primary 
plaintiff’s global demand. 

Caucus Sessions – Round Two - Defendants and third party 
defendants (Developing the reconciliation option) 

• Based on primary plaintiff’s movement, the main 
defendant now returns to the third party defendants 
with follow up demands on their particular pieces of 
the whole claim. The effort to be made here is to 
generate movement upward with additional 
contributions from third party defendants. 

• In the process of re-visiting the third party 
defendants, it is important to keep everyone 
apprised of status of negotiations with primary 
plaintiff’s main claim. The focus here should still be 
working toward a global settlement, with each party 
well informed on where their particular piece of the 
resolution comes into play.  

  

                                                           
13 At this point, the primary defendant will have clear first round offers from 
the third party defendants in hand which, coupled with any contributions the 
primary defendant (or its carrier) wish to make, will generate a sum certain to 
advance to the Plaintiff. There is often some temptation here to add to that 
number an additional amount the primary defendant thinks may, or should be, 
collectable from the third party defendants. At this stage of the negotiations, 
however, great care should be taken in advancing or even suggesting sums that 
have not been committed.  
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Agenda  - Third Day  

Caucus Sessions Round Three; Partial or Final Closure  
• Partial Settlements - While a global settlement is the 

ideal, in the event there are third party defendant 
holdouts that may be compromising that goal, this 
may be the time to begin consideration of partial or, 
“carve out settlements” which resolve the claims 
that can be settled, and leave open the claims that 
cannot be settled. There are several variations of 
carve out scenarios: 

• “Pay and chase” settlements - in which the 
main defendant will fund full settlement
then continue to pursue indemnity from non-
settling third party defendants.

• “Pay and assign” settlements - in which the 
main defendant pays the Plaintiff a cash 
amount coupled with an assignment of its 
indemnity claims against the non-settling 
third party defendants. This may also apply 
to situations in which an insured may choose 
to settle with an assignment of a potential 
bad faith claim against a reluctant insurance 
carrier. 

• In the final analysis, a global settlement 
resolving all claims as to all parties is clearly 
the preferred outcome. Often simply 
initiating a “carve out” discussion will 
stimulate full participation in a global 
settlement. 

• Documenting the Deal. As discussed above, careful 
pre-mediation planning would include prior 
development and approval of settlement documents 
by all counsel. Ideally, therefore, at this stage the 
parties would simply utilize previously circulated 
and agreed form settlement agreements, releases, 
stipulations of dismissal etc. With appropriate 
advance planning, reaching a final documented 
resolution should be nothing more than simply 
filling in names and numbers.  
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In instances where advance preparation of the form 
of settlement documents has not occurred, however, 
it will become necessary to record and have the 
parties sign off on the deal at the conclusion of the 
session.14 This can be a critically dangerous point in 
the mediation.   
After several days of intense negotiations 
culminating in what might be difficult concessions 
on all sides, nerves are stretched and tempers are 
often short. The settlement reached at this point 
might be likened to a “fragile flower” that can 
quickly be crushed with prolonged debate and 
wordsmithing over the precise language of a 
settlement agreement. 
If the parties have the stamina and temperament to 
continue with a final contract negotiation, proceed 
accordingly. It is always better to have a “final” 
deal documented as quickly as possible. In multi-
party, multi-issue mediations, however, counsel and 
the parties might be more comfortable with signing 
a simpler, bullet point agreement recording the 
general accords of the resolution.15

“Downstream Mediation Activities”  
What to do when the case doesn’t entirely settle.

If the case, or any component of the case, cannot settle, an 
objective analysis should be made as to exactly why it
cannot settle – what is the mutually recognized roadblock 
to reconciliation? Absent outlier subjective or emotional 
factors, the points blocking settlement will usually be either 
unresolved questions of law or unresolved questions of 
fact. Once those issues are precisely articulated, the 
question might be asked, “What additional information 
would be helpful in shedding light on the areas blocking 

                                                           
14 It goes without saying that, absent a written agreement signed by the 
parties, there is no enforceable settlement of the mediated dispute. Mediation 
confidentiality typically precludes any participant’s verbal commitments from 
being introduced into evidence.     
15 The finer points of drafting a settlement agreement at the conclusion of a 
mediation session are beyond the scope of this article.  
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settlement? What additional legal or factual input is 
needed?” 

Having established the outstanding questions, the next task 
is to collectively agree upon a cost effective and timely 
process for gathering the answers. How can we quickly and 
efficiently go about developing more information on areas 
of dispute blocking settlement? In this process we work to 
devise and schedule “downstream mediation activities” 
aimed at cooperatively gathering the additional information 
necessary to give reconciliation a chance. It is important to 
note all downstream activities can be conducted under 
umbrella of mediation confidentiality, as part of the 
ongoing mediation process. In short, we adjourn the 
mediation session, independently or collectively complete
the agreed downstream activities, and reconvene to work 
with the information developed. 

Downstream Mediation Activities – Examples - Legal 
Issues 

There are a number of options for developing further legal 
data that might help reach a reconciliation: 

• Counsel for the parties might simply conduct 
further legal research, prepare written briefs to be 
exchanged as additional mediation submissions.  

• The parties can retain a mutually agreed legal expert 
(a retired judge, experienced specialty practitioner 
etc.) to conduct a private hearing on the legal issue 
– then announcing a “ruling” to parties which might 
be a preview of what the actual court might do. By 
prior agreement, the ruling can be binding or non-
binding as to the issue.16

                                                           
16 Another option available in the event the remaining legal issue would be 
determinative on the claim or a critical component of the claim, would be to 
place a “High/Low” settlement number on the outcome. If the plaintiff wins the 
issue before the private judge, the defense pays the “high”; if the defense wins, 
the plaintiff accepts the “low”. The defense is thus protected with a cap and 
the plaintiff is protected with a minimum recovery. Either way, the case is over.   
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• The parties might utilize the mediator as messenger
or embassy to the Court in order to facilitate a 
formal hearing and ruling on key legal issue.   

Downstream Mediation Activities –Examples – Factual 
Issues

A number of options also exist for developing additional 
factual information to help break negotiating logjams -  
again, unless otherwise agreed, all under the umbrella of 
mediation confidentiality;

• The parties can initiate cooperative joint 
investigations, inspections, or testing programs to 
confirm specific site conditions 

• A jointly executed formal or informal document 
production and review session often reveals 
valuable information, 

• A cooperative joint neutral expert evaluation to 
determine the best remediation measures and actual 
repair costs estimate, 

• A joint financial audit or economic damage 
analysis. 

• Private joint interviews with key witnesses or 
cooperative, limited scope depositions 

• Joint focus group presentations to gather data on 
potential jury reactions.  

•
The only limit on downstream mediation activities is the creativity 
and level of cooperation exhibited by counsel, the parties, and the 
mediator.

Conclusion   

Clearly, advance planning is a critical key to successfully 
mediating multi-party, multi-issue disputes. Through pre-
mediation organizational planning sessions in one-on-one meetings 
with the mediator, designated party group conferences, or through 
a Mediation Steering Committee, every effort should be made to 
get organizational “shape of the table” and formatting decisions 
resolved early. At the same time, the parties can confirm authority 
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requirements, per-approve closure documentation, and establish 
rough guidelines for effective time management during the session 
itself. Wherever possible these organizational decisions should be 
memorialized in written agreements or stipulated case management 
orders. Structure the mediation time together carefully while 
maintaining sufficient flexibility, but above all, have a plan. Don’t
let these mediations simply happen. 
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